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CURRENT TOPICS 


The Provincial Meeting : Work of the Committees 

‘ THE biggest Provincial Meeting The Law Society has 
ever had,”’ to use the PRESIDENT’s closing words at Blackpool 
on 23rd September, amply demonstrated the keen interest 
which solicitors are taking in advancing the profession’s 
welfare. As the reports of the chairmen of the various com- 
mittees show (p. 628, pos/), a multitude of subjects were 
usefully discussed, including profit-sharing schemes _ for 
unadmitted staffs, a new edition of The Law Society’s 
Conditions of Sale, indemnity insurance, complaints of the 
activities of banks, the Society’s Gazette, and, of course, the 
legal aid scheme. One interesting outcome of the final 
plenary session was the passing of a resolution that a special 
committee be appointed to consider the Town and Country 
Planning Act and to make recommendations. There was a 
large majority in committee in favour of the holding of next 
year’s Provincial Meeting in September, 1950, in spite of 
suggestions of an earlier date, and a pledge was later given 
on behalf of the Council that this would be arranged. 

Advocacy and Literature 

Tue Plymouth Incorporated Law Society were indeed 
fortunate to have as guest at their annual dinner on 
17th September Mr. Justice BIRKETT. Advice as to the road 
along which an advocate should travel was only one of the 
treasures in his speech, but it will be hoarded by all who 
heard it, coming as it did from the ripe experience of one of 
the greatest advocates in English legal history. The realm 
and richness of English literature, he said, could provide 
something for the advocate that was not to be found 
elsewhere. It was all-important that an advocate should be 
a man of law—without it, said Sir Norman, he could do 
littke—but it was even more important that he should be a 
man of letters. Knowledge of the right use of words could 
only be acquired, Sir Norman said, with wide acquaintance of 
literature in which this country was so rich. “‘ If the young 
advocate wants to see human speech at its very highest,”’ 
he added, “‘ it is to Shakespeare that he must turn.’ The 
truth of this is not often enough acknowledged. It not only 
explains the frequent wedding of the law to literature, either 
by migrations from the profession of speaking to that of 
writing or by the successful pursuit of literature by 
successful advocates, but. it provides the soundest of all 
reasons why our common literary heritage should be a firm 
foundation for providing that understanding between the 
judge and the advocate without which all advocacy must fail. 


41 


43 non-witness and 120 witness actions, 


Mr. Justice Birkett on the Nuremberg Trials 

It will be remembered that at the time of the Nuremberg 
Trials a newspaper controversy raged, mainly among those 
who knew little about the origin of law, as to whether the 
trials were not after all a bad precedent, a mere act of revenge, 
or even an injustice meted out by the victors to the 
vanquished. The fact that outragéd humanity cried out for 
justice to be done to those who had trampled upon human 
dignity weighed little with those who pleaded, with the 
accused, nulla poena sine lege. Nor did they reflect that the 
ultimate origin of all law was an outraged sense of justice. 
“One of the deepest needs of our age,’’ said Mr. Justice 
3IRKETT, in his address on 17th September to the Plymouth 
Incorporated Law Society, ‘is that men and women feel 
respect for the law.’’ He described the Nuremberg Trials as 
being in their essence a great experiment, so designed that 
the law should be made impressive, not merely to the German 
people, but to the whole world. Never had there been 
trial in which the interest of the worlt had been 
concentrated. If it had not been held, he believed that there 


would have been such a blood bath in Europe as Europe had 
Sir Norman 


More 


never seen, because of the cruelties revealed. 
was one of the judges at these trials, and it is to be hoped that 
if there is any repetition of the attempts to belittle thes 
trials, his words will be borne in mind. 


The Michaelmas Term 

THE total number of actions awaiting trial in the King’s 
Bench Division during the Michaelmas Law Sittings, which 
begin on 12th October, is 1,234, nearly twice the number at 
this time last year (656). Only 29 of them are jury actions ; 
long non-juries number 595, short non-juries number 582 
there are 14 short causes, 12 commercial cases and two in 
Chancery figures show a slight increase, 
as against 54 and 
100 respectively last year. In addition there are 35 retained 
and other matters. VaAtsey, J., will take the 130 companies 
matters. There are 4 appeals and motions in bankruptcy. 
The number of causes in Divorce up to and _ including 
24th September is 2,135, consisting mainly of 1,779 undefended 
and 285 defended divorce causes. In the Divisional Court 
there are 100 appeals, 37 in the list itself, 24 in the Revenue 
Paper, 4 in the Special Paper, 34 under the Pensions Appeal 
Tribunals Act, 1943, and 1 under the National Health 
Insurance Act, 1936. 


the Revenue List. 


The number of cases in the Court of 
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Appeal has dropped from 376 last year at this time to 261 this 
year. There are 26 from the Chancery Division, including 
6 in bankruptcy, 96 from the King’s Bench Division, including 
9 in the Revenue Paper, 41 from the Probate and Divorce 
Division, 3 from the Admiralty Division, 82 from the county 
‘courts, including 5 in workmen’s compensation cases, and 
1 each from the County Palatine Courts of Durham and 
Lancaster. 
Stamp Duties and Companies 

A USEFUL notice issued by the Board of Inland Revenue for 
the information of secretaries, registrars and other officers 
of companies, sets out an alphabetical list of the stamp 
duties with which they are most usually concerned, together 
with a number of explanatory notes. The notice shows the 
appropriate duty in respect of a wide range of instruments 
including various kinds of insurance policy, agreements, 
bills of exchange, bonds, debentures, mortgages, etc., state- 
ments of nominal capital, powers of attorney, share warrants 
and stock certificates to bearer, and, in considerable detail, 
the ad valorem duty on transfers of marketable securities, 
and the cases in which the fixed duty of 10s. may be payable. 
Among the useful general notes contained in the pamphlet 
is a list of documents on which duty may be paid by the use 
of adhesive postage stamps. The notice also draws attention 
to a point that may not be generally known, namely, that 
although in general stamps of other countries are not recog 
nised, instruments executed and stamped in Northern Ireland 
and the Irish Republic are deemed to be duly stamped in 
this country provided the amount of the stamp is not less 
than the amount chargeable in this country. Company 
secretaries and others will find the pamphlet particularly 
useful in view of the changes in stamp duties effected by this 
year’s Finance Act, and the Board of Inland Revenue have 
shown commendable promptness in issuing it. 


Profits Tax 


AN official statement has been issued by the Board of 
Inland Revenue regarding the proposed increase in the rate 
of profits tax on distributed profits which was announced by 
the Chancellor of the Exchequer in the House of Commons 
on 27th September. It is intended, says the statement, to 
introduce, after Parliament reassembles, legislation by which 
the rate of profits tax will be increased from 25 per cent. to 
30 per cent. with relief at 20 per cent. (instead of 15 per 
cent.) on profits which are not distributed, with effect from 
Ist October, 1949. It is proposed that the increased rate 
will apply to chargeable accounting periods commencing 
on or after that date and, in the case of chargeable accounting 
periods overlapping that date, to so much of the period as 
falls on or after that date. In order to prevent any advantage 
being gained by the declaration of increased dividends for a 
period falling wholly o1 partly before 1st October, 1949, 
provision will be made that if the total dividends declared for 
any such period exceed the total dividends for the immediately 
preceding period, the excess, to the extent that dividends 
for the first-mentioned period are declared on or after 
27th September, 1949 (the date of the Chancellor’s statement 
in the House of Commons), will be chargeable in full at the 
increased rate of 30 per cent. 


Relaxation of Import Licences Restrictions 


RELAXATIONS which took effect from 5th October will 
free a heavy list of imports from many countries from import 
licensing restrictions. The relaxations take the form of the 
issue of open general licences, valid, with exceptions 
mentioned below, as from 5th October, and which permit 
anyone to import the goods concerned without the need of 
an import licence from any country other than the United 
States and Canada, the Philippines, the dollar account 
countries of Central and South America, Argentina, Uruguay, 
Japan, Iran, Tangier, French Somali Coast, Liberia, the 
U.S.S.R., Roumania, Bulgaria, Hungary, Czechoslovakia, 
Poland, the Russian Zone of Germany, Yugoslavia, Albania 
and, among the O.E.E.C. countries, Belgium and the Belgian 
Congo, Luxembourg, Switzerland and Western Germany. 
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Under existing trade and payments arrangements, additional 
imports from Western Germany would involve an immediate 
risk of having to make dollar payments to Western Germany. 
German goods must, therefore, be excluded for the time being 
from the scope of the open general licences. The Board of 
Trade announced on 29th September that a substantial 
proportion of our imports from these countries is still on 
public account and that we are purchasing freely subject to 
commercial considerations. Most of the trade on private 
account has hitherto required specific licences and this is the 
field affected by the open general licences. The total value 
of the articles now placed on open general licences which wer 
imported into the United Kingdom from the O.E.E.C. 
countries concerned amounted in 1948 to about one-halt 
(or some £75,000,000) of the total trade on private account 
from those countries in that year. The list of articles on 
open general licence is long and ranges over the whole field 
of goods entering into international trade. There are, 
however, a number of important classes of goods omitted 
at this stage, such as, for example, motor cars, typewriters, 
nylon stockings, silk goods, carpets and pianos. 


A Notable Anniversary 

It is a convenient and salutary custom in human affairs 
which ordains that from time to time a milestone is deemed to 
have been reached, a point at which past achievement can be 
measured and seen in the round. And so it is with pleasure 
that we congratulate our esteemed contemporary, — the 
lccountant, on having completed seventy-five years of dis- 
tinguished service not only to a brother profession, but also 
to many a lawyer. Born of an economic revolution, the 
young profession of accountancy has rapidly reached full 
maturity and in so doing has evolved techniques which, if 
they are a mystery to most legal practitioners, have justly 
earned their confidence. But there is much ground that the 
lawyer and the accountant must tread  together—th 
Companies Acts, the Income Tax Acts, and the law of trusts 
spring readily to mind—just as their present-day problems 
as organised professions have also much in common. In 
the pages of the Accountant's 75th Anniversary issue, which 
appeared last week, this community of interests is well 
illustrated by such articles as Professor DONALD CousINs 
‘The Advance of Professional Education ”’ and the amusing 
survey entitled ‘‘ Seventy-five years of Income Tax.” 


The Prison Population 

A STEEP rise in the daily prison population has brought 
about a deterioration in prison conditions. This seems to 
be a clear inference from the facts and figures published in 
the Report for 1948 of the Commissioners of Prisons and the 
Directors of Convict Prisons, published on 28th September 
(H.M. Stationery Office, 2s.). Before the war the daily 
prison population was 10,000 or 11,000; in July, 1948, it 
was 20,000, the highest since 1911. Although the explanation 
given in the report (the increased number of long sentences 
for indictable offences) is without doubt correct, it seems 
strange that the general policy of punishment should have 
been drastically changed without corresponding provision 
being made for the increased reception of prisoners. At thi 
end of 1948, in spite of improved recruitment of men to th 
prison service, staffs were still not large enough to man 
prisons adequately with a single shift; training for prison 
officers is still modified; and about 2,000 men wer 
throughout the year sleeping three in a cell in local prisons. 
This overcrowding is understandably welcomed by prisoners 
and in many ways is preferable to excessive solitary confine- 
ment, but it is not difficult to see its general undesirability. 
rhe decision of the Commissioners to seek camp accommoda 
tion for short-sentence star prisoners and debtors, both being 
unlikely to misbehave or abscond, is therefore wholly 
commendable. Rather than allow prisons to decline to a 
medieval level for want of buildings and staff, new experiments 
on modified control, when found to be successful, should be 
followed up. 
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THE LANDS TRIBUNAL ACT, 1949 


Tuts Act may be described as a sorry commentary on the 
Town and Country Planning Act, 1947, for it is clear from the 
debates in Parliament that it was the complications intro- 
duced into the valuation of land by the 1947 Act that made 
the principal object of the 1949 Act a thing to be desired. 
This object is to replace the official arbitrators who came into 
being with the Acquisition of Land (Assessment of Com- 
pensation) Act, 1919, and who were always valuers, by a 
tribunal consisting partly of lawyers and partly of valuers. 
In the course of the debates members were at pains to make 
clear their appreciation of the work of the official arbitrators, 
and it is no disrespect to them that they are now being 
superseded. 

rhe greater part of the Act, and in particular the sections 
setting up the new Tribunal, do not come into force until 
an appointed day, but there are two small changes introduced 
by the Act which came into force on the date it received the 
Royal Assent, namely, 14th July, 1949, and these will be 
dealt with first. 

Section 5 (2) of the 1919 Act gave to a local or public 
authority who had obtained compulsory powers of acquisition 
and served a notice to treat a right to withdraw the notice 
to treat, on payment of compensation for any loss occasioned 
by the notice and of expenses, within six weeks of the delivery 
to them of the claimant’s claim; in other words, if the 
authority on receipt of the particulars of claim found the 
acquisition was likely to be more expensive than they had 
estimated they could withdraw from the purchase at com- 
paratively small expense. Section 5 (2), however, made no 
provision for any period for withdrawal where the owner 
failed to deliver a claim. Now, where an owner fails to 
deliver a claim and the authority proceeds to arbitration in 
default, s. 5 of the 1949 Act gives the authority the right to 
withdraw the notice to treat within six weeks of the decision 
of the official arbitrator or the Lands Tribunal, as the case 
may be, and for this purpose time does not run until the 
decision has become final, i.e., until the time for requiring 
a case to be stated on such decision or appealing from any 
decision on a case stated has expired. 

The second provision of the 1949 Act which is already 
in force is that relating to appeals. Under s. 6 of the 1919 
Act there is an appeal from an award of an official arbitrator 
by way of case stated to the High Court, whose decision 
is final and conclusive. By s. 10 (3) (a) of the 1949 Act, 
any such decision of the High Court given on or after 
14th July, 1949, and before the appointed day, is no longer 
final and conclusive, for a right of appeal is given from it 
to the Court of Appeal and thence to the House of Lords. 

We may now turn to the main object of the Act, namely, 
the setting up of the Lands Tribunal to supersede the official 
arbitrators. 

The official arbitrator was brought into being by the 1919 
Act as the tribunal for assessing compensation in respect of 
land compulsorily acquired for public purposes. Subsequently 
his jurisdiction was extended to other matters ; one extension 
well known to most readers is that given by s. 84 of the Law 
of Property Act, 1925, to one or more official arbitrators 
to discharge or modify restrictive covenants affecting freehold 
land; another is the reference to an official arbitrator by 
s. 60 of the 1947 Act and reg. 13 of the Claims for Depreciation 
of Land Values Regulations, 1948, of disputes as to develop- 
ment value in connection with claims on the £300,000,000 
fund. The Act of 1919 set up a panel of official arbitrators 
from whom the arbitrator to act in any particular case was 
appointed by the Reference Committee who were appointed 
by the Act consisting of the Lord Chief Justice, the Master 
of the Rolls and the President of the Surveyor’s Institution, 
now the Royal Institute of Chartered Surveyors. 

As the Attorney-General in moving the second reading 
of the new Bill in the House of Commons said: ‘‘ The main 
defect under the existing machinery is that the official 
arbitrators, being themselves qualified only as surveyors 


and valuers, have no means of providing themselves with legal 
advice or assistance in regard to matters of law, or, indeed, 
of securing close co-ordination and consistency of decision 
with each other.’’ And a little later he said: ‘‘ We have felt 
it to be of great importance in cases of that kind, in which 
real legal difficulties may arise, that the tribunal of first 
instance, which hears the witnesses and has in the first place 
to give the decision, should be one capable of giving an 
authoritative legal decision, a decision moreover which 
should be capable of appeal not only to the High Court, 
but if it involved a really important problem which was 
thought worthy of further appeal to the Court of Appeal, 
should be one which would, if necessary, go right up to the 
House of Lords.’’ In a subsequent stage of the Bill the High 
Court was taken out of the chain of appeal at the suggestion 
of the Lord Chief Justice. 

The main features of the new Tribunal are, therefore, the 
importation of legal members and the granting of a right of 
appeal by way of case stated, not as under the existing 
system to the High Court only, but direct to the Court of 
Appeal and thence to the House of Lords. 

As might be expected with a lawyer’s Bill it is founded on 
precedent, the precedent for the new Tribunal being the 
War Damage Valuation Appeals Tribunal. 

The new Tribunal is to consist of (s. 2) a President, who 
must have held judicial office under the Crown or be a 
barrister-at-law of at least seven years’ standing, and such 
other number of members as the Lord Chancellor may 
appoint. Of these members, such number as the Lord 
Chancellor may determine are to be barristers-at-law or 
solicitors of at least seven years’ standing and the others ar 
to be persons having experience in the valuation of land 
appointed after consultation with the President of the Royal 
Institution of Chartered Surveyors. 

The Tribunal is not intended to sit as one body, but is 
rather in the nature of a panel, from whom members will be 
selected by the President according to the particular case or 
class of case. Thus if it is a case with an important legal 
question arising, two legal members and one valuation 
member might be selected and the numbers might be reversed 
if the valuation side of the case were the more important ; 
the President may, of course, sit himself. There may be 
many simple cases involving no legal problems where one 
valuation member may sit alone. The aim is complete 
freedom of selection and no maximum or minimum numbers 
of members to sit are prescribed. It is mteresting to note 
that in the case of a difference between the members sitting 
the decision is to be taken by the votes of the majority, and 
if there is an equality of votes the member presiding is given 
a second or casting vote (s. 3 (3) (b)). The Government 
expect, in the words of the Lord Chancellor, “ that the 
Tribunal will be able to build up an authoritative and 
co-ordinated case law in land valuation, which will tend 
after the initial stages, to reduce the number of disputes.” 

The details of the jurisdiction transferred to the new 
Tribunal will be found in s. 1 of the Act, but the principal 
jurisdiction transferred is, as has already been indicated, 
that of the official arbitrators under whatever statute 
acquired. Having set up such an expert Tribunal, however, 
it is perhaps not surprising to find that the Act does not stop 
with the transfer of the official arbitrators’ jurisdiction. It 
transfers, in addition 

(a) the jurisdiction of the official referees under the 
Finance (1909-10) Act, 1910, in connection with valuations 
for estate duty purposes ; and 

(6) the jurisdiction, only recently conferred on county 
courts, and not yet being exercised by them, by s. 49 of the 

Local Government Act, 1948, of hearing rating appeals 

from the new local valuation courts (replacing the old 

procedure of hearings before assessment committees and 
appeals from them to quarter sessions) ; see an article at 

92 Sox. J. 582, 
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In addition, the Tribunal is given power to act on a 
reference by consent, and finally provision is made by s. 4 to 
add to its jurisdiction by Order in Council the jurisdiction 
of any statutory tribunal, not consisting of judges of any 
court of law, which fulfils certain qualifications of which the 
most important is that the jurisdiction involves valuation 
of land or for other reasons is appropriate to the Tribunal. 
The Act does not give or enable to be given to the Tribunal 
any jurisdiction in connection with the determination of 
development charges under the 1947 Act, though, in the 
course of the passage of the Bill, the House of Lords made a 
determined effort to give this (see the Parliamentary debates 
reported at 93 Sor. J. 322). 

Rules are to be made for regulating the proceedings of the 
Tribunal and fixing the fees chargeable ; these may well be 
made before the appointed day; but provision is made 
in s. 3 (9) of the Act for the rules made under the 1919 Act 
governing official arbitrators to apply to the Tribunal if no 
new rules are made. The 1919 Act itself contained some 
procedural provisions governing arbitrations under it, and 
these are applied to the Tribunal by s. 3 of and Sched. I to 
the new Act. Particular attention may be drawn to those 
of these provisions which aim at reducing expense, which are 
as follows : 

(a) Not more than one expert witness is to be heard on 
either side unless the Tribunal otherwise directs; where, 
however, the claim includes compensation for minerals or 
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disturbance of business, an additional expert is allowed as 

to each of these types of compensation. 

(6) The Tribunal may in any case disallow the cost of 
counsel. 

3y s. 3 (5) the Tribunal is given power to tax or settle 
costs. The rules in the 1919 Act as to the award of costs 
where an unconditional offer in writing is made by either 
party and the amount of the arbitrator’s award does not 
exceed, in the case of an offer by the acquiring authority, 
or is equal to or exceeds, in the case of an offer by the 
claimant, the amount of the offer are applied to the Tribunal. 
These unconditional offers are not, however, popular in 
practice. 

The Tribunal sits in public (Sched. I, Pt. II, para. 3 (5)) 
Solicitors may appear before it. 

By s. 3 (4) of the new Act any person aggrieved by a 
decision of the Tribunal may require a case to be stated on a 
point of law for the opinion of the Court of Appeal and a 
further appeal lies from the Court of Appeal, with the leave 
of the court or of the House of Lords, to the House of Lords. 
On matters other than points of law the decision of the 
Tribunal is final. 

Lastly, it should perhaps be emphasised that the Act is 
procedural only and in no way affects the substantive rules 
laying down the basis upon which matters coming before the 
Tribunal are to be determined (s. 7). 

R. N. D. H. 


LOCAL GOVERNMENT NEWS—IV 


DEVELOPMENT CHARGES 

WE hope in a later issue to say something in detail about 
development charges payable by local authorities (see Central 
Land Board circular 9/49, dated 9th July, 1949). It is just 
as well, however, that everyone should realise at once that 
the paying of a development charge will often make a 
proposal as expensive to the local authority to-day as it was 
before the Act was passed. Too often one hears in discussions 
as to the purchase of sites by local authorities the following 
type of partial truth: ‘‘ We are proposing to buy 10 acres 
at X ; we shall only have to pay £25 an acre now that we 
buy at existing use value.’’ This is perfectly correct so far 
as it goes, but is misleading if the site is later to be developed, 
say for educational purposes. The net result will be 
approximately the same as if the land had been purchased 
at its old building-land value. 


BOUNDARY EXTENSIONS 

Since the announcement of the Loundary Commission's 
forthcoming dissolution, many authorities have no doubt 
been busy preparing private Bills to promote in Parliament. 
Other authorities will be doing their best to discover the 
contents of the Bill and so have as much time as possible to 
decide upon the line to be taken in the petition in opposition. 
We were perusing an ancient petition recently, and set out 
below the objection and the answer of the promoters, which 
is a model of circumlocution well worthy of emulation 
to-day by anyone who has nothing to say but wishes to say 
it well. 

6th Objection against making the River Darwent navigable. 

“It was never known that ever any Trent or Darwent 
water-man ever made a seaman.”’ 

Answer. 

‘Tho’ this were true, yet greater numbers may yield 
some seamen, tho’ very few have yielded none, and, ’tis 
certain that they are, by this, better prepared to become 
seamen, as much as watermen, in any river are ; and more 
than the watermen, that row the Thames—Wherries ; 
which yet have afforded seamen; but, however the facts 
have heretofore been, the nature of the thing speaks un- 
answerably on our behalf.” [Tlie italics are our own. 


PuBLIC HEALTH IN 1947 

The report of the Ministry of Health for the year ended 
31st March, 1948, has been issued by H.M. Stationery Office 
(Cmd. 7734). 

Besides the report of the Chief Medical Officer, there are 
sections on housing, water supply, mental health and other 
matters. The summing up is that health statistics were 
excellent in spite of the severest winter for years, and the 
rationing of bread and potatoes. 

The report has an interesting section on poliomyelitis, 
1947 having seen the largest epidemic recorded in this country 

7,766 notifications made and 707 deaths ascribed to the 
disease. Only one-third of the cases occurred in children 
under five ; one-third in children between five and fifteen, 
and one-third were over fifteen. Nearly two-thirds of the 
deaths were in the over fifteens. 


Those who are tuberculosis-conscious will be interested 
to read that mass miniature radiography units found 


unsuspected active T.B. in less than four persons per 1,000 
examined. There was, however, a considerable waiting list 
for beds, a list which could have been halved if lack of staft 
had not prevented some 10 per cent. of beds being used. 
Cancer deaths totalled 77,850, an increase of 2,000 approxi- 
mately over 1946. The report stresses the need for early 
advice in cancer Cases. 

The chapter on water supply seems to prove that house- 
holds use less water if they have only cold water. Houses 
with solid fuel water heaters used 25-60 per cent. more 


than those without these systems. Flats with constant 
hot water systems used more than the houses with solid 
fuel heaters—sometimes nearly double. As few people 


like cold baths, perhaps these figures are not really surprising. 


MEMBERS’ ALLOWANCES AGAIN 

We reported, on p. 507, the effect of the recently issued 
regulations, one of which increased the maximum possible 
car allowance payable by local authorities to their members 
to 74d. 

The Minister has again been active in this field and has 
made the Local Government (Allowances to Members) 
(Prescribed Bodies) Regulations, 1949. These regulations 
make allowances payable firstly to members of various 
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bodies not covered by the terms of the Act itself, for example, 
licensing planning committees, and certain joint education 
committees. Secondly, they make allowances payable to 
members of authorities already covered by Pt. VI of the Act, 
when those members act as the authority’s representative on 
the bodies prescribed in the regulations. The most important 
of the bodies so prescribed are the governing bodies of 
universities, university colleges, and colleges of universities. 
In the first case the Minister has exercised his powers under 
s. 111 (1) (A) of the Local Government Act, 1946, to make the 
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allowance provisions applicable to any bodies prescribed by 
him. In the second case, he has enlarged the definition of 
“ approved duty ’’ under s. 115 (d). 

The Minister states, in passing, that service on a body of 
governors or managers of a school, as representative of an 
authority who are entitled to pay members’ allowances, 
does not, of itself, qualify the member to claim allowances 
for such service. A power to appoint a representative does 
not automatically make service on that body an “ approved 
duty ’’ under s. 115. J. K.B. 


THE YEAR’S PRACTICE POINTS—III 


Appeals from the County Court 

A PARTY aggrieved by the decision of the judge of a county 
court has, as is well known even outside the legal profession, 
if the subject-matter be sufficiently substantial, an automatic 
right of appeal to the Court of Appeal. It is the proviso to 
s. 105 of the County Courts Act, 1934, which limits this 
absolute right by requiring the leave of the county court 
judge in small cases falling under three heads. Head (a) 
has been in question in two recently reported cases. It 
precludes an appeal without leave in any action founded on 
contract or tort (except as to recovery of land or title) where 
the debt or damage claimed does not exceed {20. The 
words debated on a preliminary point in Eric Gnapp, Ltd. 
v. Petroleum Board (1949), 93 Sot. J. 338, were the words 
“in any action,” and it was held that it was the amount of 
the claim in the action as a whole which must be regarded, 
notwithstanding that in a composite action for debt and 
damages the amount claimed as a debt might be under £20. 
The appellants could therefore appeal without leave from the 
dismissal of both parts of their action, which was founded 
partly on contract and partly on tort, though the contractual 
claim was for as little as £1 3s. odd. The fact that with the 
addition of the sum claimed as damages the {20 limit was 
exceeded was sufficient to exclude the proviso. 

Another decision on the same proviso is reported in Mason 
v. Burningiiam (1949), 93 Sor. J. 496. This time the crucial 
word was “claimed.’”’ The action was originally one to 
recover {21 10s. for damages for breach of warranty, and the 
particulars of claim were drawn accordingly. Before these 
particulars had been served on the defendant, but after they 
had been delivered to the county court, the defendant paid 
a sum of £10 in reduction of the amount alleged to be due 
from him, so that by the time the action was heard by the 
county court judge the amount of the remaining claim was 
only {11 10s. The judge having found for the defendant 
(with costs incidentally on scale B, the £20-£50 scale), the 
plaintiff appealed to the Court of Appeal where again the 
preliminary objection was taken that leave to appeal was 
necessary under the proviso to s. 105. The court refused 
to sustain the objection. In the course of their judgments 
Lord Greene, M.R., and Evershed, L.J., had occasion to 
examine the case of Mayer v. Burgess (1855), 4 El. & Bl. 655, 
in which the right of appeal had been negatived, and the note 
founded on that case at p. 128 of the County Court Practice, 
1948. The essential point about Mayer v. Burgess, the court 
seems to conclude, was that from the beginning it had the 
quality of being in substance a claim for less than £20, though 
more than that sum had originally been claimed. Lord Greene 
thought it likely that some evidence of mala fides in the formula- 
tion of the original claim in Mayer’s case may have been before 
the court which refused the right of appeal. Mason v. 
Burningham, however, had the quality of being a claim for 
more than {20 when the action started. To which 
Evershed, L.J., added the hint, without deciding the point, 
that the position might have been different if the plaint 
had been amended to show only the reduced amount of the 
claim. 

Further Evidence on Appeal 

Though an appeal to the Court of Appeal may be said to 
be by way of rehearing of the case, in the sense that the 
court is not generally confined to an examination of the 


issues as formulated by the lower tribunal in some such 
document as a stated case, yet normally the hearing on appeal 
will proceed upon the same evidence as was given in the 
court below, as contained in the transcript of the shorthand 
note or in the judge’s own manuscript note. The authorisation 
for departing from this normal practice is contained in 
Ord. LVIII, r. 4, under which the court has full discretionary 
power to receive further evidence upon questions of fact. 
On interlocutory applications or in any case as to matters 
subsequent to the decision appealed from no special leave is 
required. But on final appeals on the merits such further 
evidence, not being as to subsequent matters, may be admitted 
only by special leave granted on special grounds only. It 
appears that in any case no further evidence may be authorised 
in an appeal from a county court (Gillan v. Landless (1948), 
92 Sot. J. 646). 

The order appealed from in Braddock v. Tillotson’s 
Newspapers, Ltd. [1949] 2 All E.R. 306, was a final judgment 
pronounced after a trial by a judge and special jury, and 
the additional evidence which it was desired to call was as 
to the credit of the principal witness for the defendants at 
the trial. The primary application was, in fact, for leave to 
re-call that witness for cross-examination as to credit, certain 
information with regard to him having, it was alleged, come 
to the notice of the plaintiff’s solicitor since the trial. The 
application failed. After remarking on the novelty of the 
matter, Tucker, L.J., with whom Cohen and Singleton, L.J J., 
agreed, said that if the court were to depart from its invariable 
practice of confining further evidence admitted on an appeal 
to the relative issues and were to admit evidence directed 
solely to credit, ‘‘ such a course would, if ever, only be justified 
where the evidence is of such a nature and the circumstances 
of the case are such that no reasonable jury could be expected 
to act on the evidence of the witness whose character has 
been called in question.”” The criminal casé of R. v. Hamilton 
(1917), 118 L.T. 180, was distinguishable because the Criminal 
Appeal Act, 1907, contains special provisions and because 
the principle which aims at finality in litigation is not of such 
strong application in criminal cases. 


Time for Appeal, etc. 

In Re Isle of Thanet Electric Supply Co., Ltd. {1949 
2 All E.R. 316, Roxburgh, J., held that the power of extending, 
under Ord. LVIII, r. 15, the time for appealing to the Court 
of Appeal is exercisable by the judge of first instance—a 
proposition which would not seem to need stating in view of 
the words of the rule. Some confusion had, however, occurred 
with Ord. LXIV, r. 7, the general rule for enlargement of time. 
As to grounds justifying an application out of time for 
variation or discharge of a master’s certificate, reference 
may be made to Jacobson v. Lee [1949] 2 All E.R. 517 (change 
of solicitors and illness of managing clerk held not to be 
‘ special circumstances ”’ within Ord. LV, r. 71). 


Appeals from a King’s Bench Master 

James Bibby, Ltd. v. Wood (1949), 93 Soc. J. 434 and Tower 
Cabinet Co., Ltd. v. Ingram (1949), 93 Sov. J. 404, have 
been mentioned in connection with enforcement of judgments 
(ante, p. 608). Both cases also illustrate an important 
exception to the general rule relating to appeals from a 
master. Such appeals are normally to a judge in chambers, 
as laid down by r. 21 of Ord. LIV. Several exceptional 
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cases, applicable only in the King’s Bench Division, are, 
however, set out in r. 224, and in these the appeal is to a 
Divisional Court. Lord Goddard, C.J., gives a reminder 
in Bibby’s case that appeals against garnishee orders lie in 
this way, and issues such as that tried in the Tower Cabinet 
case (liability of a former partner on a judgment) are governed 
by the same rule. On the other hand (and this time it is 
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Denning, L.]., who calls attention to the matter: Bernbaum 
v. Bernbaum (1949), 93 Sor. J. 197) appeals under s. 17 of 
the Married Women’s Property Act, 1882, now fall under the 
general rule and go from the master to the judge in chambers. 
Even an extensive experience will scarcely save the practitioner 
the necessity of looking up this kind of point each time it occurs. 


J.F. J. 


THE NEW DEATH DUTIES—III 


THE rej cal of virtually all the legislation relating to legacy 
duty and succession duty by the Finance Act, 1949, has 
necessarily involved the recasting of the provisions which 
imposed estate duty in certain circumstances on property 
situate abroad, and this has now been done by s. 28 of the 
Act of 1949. It will be recalled that the original charge to 
estate duty in the case of property situate abroad was made 
by reference to the charge to legacy duty and succession duty, 
. 2 (2) of the Finance Act, 1894, having provided that 
property situate out of the United Kingdom should be 
included for estate duty purposes only if, under the law in 
force before the passing of that Act, either legacy duty or 
succession duty was payable in respect thereof, or would 
have been so payable but for the relationship of the person 
to whom the property passed. This was a wide exemption. 
Property brought under charge to estate duty thereby did not, 
for example, include immovable property situate abroad 
(save in some rather exceptional circumstances), or property 
of any nature situate abroad which had been the subject of a 
disposition infer vivos made by the deceased within the relevant 
Statutory pe riod before his death, even if the deceased died 
Britain, since in neither of these cases 


> ~ 


domiciled in Great 
was the property subject to legacy duty or succession duty 
under the law as it stood in 1894. 

The exemption conferred by s. 2 (2) of the Act of 1894 
was modified by s. 24 of the Finance Act, 1936, which provided 
in effect that in the case of property passing on the death of a 
person dying after the commencement of that Act there should 
be substituted for the earlier exemption an exemption of 
property situate out of Great Britain either (a4) which passed 
under a disposition made by a person who, at the date when the 
disposition took effect, was domiciled elsewhere than in 
Great Britain (unless the disposition was made on behalf of, 
or at the expense of, or out of funds provided by, a person who 
at that date was domiciled in Great Britain), or (4) which, 
by the law of the country in which it was situate, was 
immovable property. The result of this change in the law 
was that, in the ordinary case, movable property situate 
abroad which had been the subject-matter of a disposition 
which, had the property been situate in Great Britain, would 
have involved a charge to duty on the death of the disponor, 
if the latter died domiciled in Great Britain, could only escape 
the charge if it were shown that the disponor had been 
domiciled abroad at the time when the disposition took effect. 
The position as regards immovable property situate abroad 
was not affected, the provision in s. 24 of the Act of 1936 
to the effect that such property is not to be charged with 
estate duty being no more than declaratory of the law as it 
stood before that Act was passed. 

This is the background against which the new provisions, 
which are in many respects a re-enactment of the old, should 
be considered. Section 28 (2) of the Act of 1949 provides 
that in the case of property passing on the death of a person 
dying on or after 30th July, 1949, the exemptions conferred by 
s. 2 (2) of the Act of 1894 and s. 24 of the Act of 1936 shall 
not apply (these provisions being also repealed s. 52 (10) 
and Sched. XI). Instead, it is now in effect provided that 
property passing on the death of a person on or after 30th July, 
1949, shall be deemed for the purposes of estate duty not to 
include any property passing on the death which is situate out 
of Great Britain, if (i) it is shown that the proper law regulating 


either the devolution of the property so situate or the 
disposition under which it passes is neither English nor 
Scots law, and (ii) any one or more of three specified conditions 
is satisfied in the case of such property. These conditions are 
as follows: 

(a) That the deceased did not die domiciled in Great 

Britain. 

()) That the property so situate passes under a disposition 

(i) made by a person who, at the date when the disposition 

took effect was domiciled elsewhere than in Great Britain, 

and (ii) not made on behalf of, or at the expense of, or out 
of funds provided by, a person who at that date was 
domiciled in Great Britain. 

(c) That the property so situate is, by the law of the 
country in which it is situate, immovable property. 

It will thus be seen that, of these three conditions, (4) and ( 
reproduce the provisions of s. 24 of the Act of 1936, while 
(a) is merely declaratory of the general principle that property 
situate abroad, which passes on the death of a person domiciled 
abroad, does not attract estate duty. 

If these three conditions stood alone, s. 28 (2) of the Act 
of 1949 would be no more than a re-enactment in convenient 
form of the law as it stood before the commencement of the 
current Act. but the satisfaction of one or more of these 
conditions is a requirement which does not stand alone ; it 
is additional to the requirement regarding the proper law 
regulating the devolution or disposition of the property. 
The question whether the proper law regulating a given 
transaction is British or not was one which often arose when 
the problem before the court was whether a certain death 
attracted legacy duty or succession duty (and, as a necessary 
consequence, estate duty under s. 2 (2) of the Act of 1894) on 
property situate abroad; see, for a recent example, the 
decision in Marlborough v. Attorney-General {1945| Ch. 78. 
But this question became irrelevant after the virtual repeal of 
s. 2 (2) of the Act of 1894 by s. 24 of the Act of 1936 in the 
case of deaths taking place after the commencement of thi 
latter Act, and its reintroduction as a matter for consideration 
in the future represents a change in the law the effect of which 
will have to be studied with some care. 

Finally, s. 28 (2) of the current Act expressly provides that 
this requirement regarding the proper law of the devolution or 
disposition has no application to property situate abroad 
which passes only by virtue of s. 2 (1) (c) of the Act of 1894 
as having been the subject of a gift z/er vives by the deceased 
in that case the property will escape the charge to duty if it 
is shown that any one of the three conditions mentioned 
above are satisfied. 

These changes in the law regulating the incidence of estate 
duty on property situate abroad are to be found in the last 
of the provisions relating to death duties contained in the 
current Act which call for extended comment. Other 
important changes made by this Act are the modification in 
the scale of duty charged upon agricultural land (s. 28 (1 
and the extension of the exemption from duty of small gifts 
inter vivos (s. 33). The provisions of ss. 31 and 32, which 
deal with property given to the National Trust and with relief 
from duty on property which is compulsorily acquired after 
the relevant death respectively, are very specialised and 
require no more than mention here. 


eh. 





Mr. F. H. G. Craze, solicitor, of Leeds and formerly of Truro, 
left £972. 


Mr. H. F. C. Donnell, solicitor, of Albemarle Street, W., left 
£34,921. 
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KEY MONEY AND LOW RENT 


EFFECT OF THE LANDLORD AND TENANT (RENT CONTROL) ACT, 1949 


QUITE a stir has been created by the discovery that the 
provisions of the new Act, elaborate as they are when it 
comes to premiums, do not achieve all that was expected of 
them. Whether it is right to speak of frustration or evasion 
is not a matter for me, but there has been much talk of 
premium-minded landlords granting leases in consideration 
of large lump sum payments while reserving rents (if any) 
which amount to less than two-thirds of the net rateable 
value of the demised dwelling-houses. 

In order to review the position it is useful to go back to 
a decision under the original statute, which was the Increase 
of Rent and Mortgage Interest (War Restrictions) Act, 1915. 
Just before that enactment became law, the defendant in the 
subsequent actions of Rees v. Bute (Marquis) and Davies 
v. Bute (Marquis) (1916) 2 Ch. 64 (being unaware of the 
proposed legislation) decided to offer his cottage tenants an 
opportunity of becoming holders of long leases on 
advantageous terms. In furtherance of this plan, an auction 
was held, soon after the passing of the Act, at which ninety- 
nine-year leases were offered at nominal rents. The plaintiffs 
became purchasers of such interests in the cottages they 
then occupied as weekly tenants. The two cottages concerned 
were both within the rateable value and rental limits of the 
new Act. The defendant declined to complete ; the plaintiffs 
sued for specific performance (and damages) ; the defendant 
pleaded that while ready and willing to carry out his agree- 
ment, the Act had made it unlawful for him to perform it. 
Younger, J., accepted this contention. The following points 
in the judgment, especially point (5) are important for present 
purposes :— 

(1) The Act in effect makes irrecoverable any increase 
in the rent of a dwelling-house to which it applies over the 
standard rent. 

(2) The standard rent was the rent at which the 
dwelling-house was let on 3rd August, 1914, or if not then 
let the rent at which it was last let after that date or if 
first let after that date the rent at which it was first let. 

(3) By s. 1 (2) “a person shall not in consideration 
of the grant, renewal or continuance of a tenancy of any 
dwelling-house to which this Act applies require the payment 
of any fine, premium, etc., and where any such payment 
has been made in respect of any such dwelling-house after 
25th November, 1915, then the amount shall be 
recoverable by the tenant z 

(4) Each cottage was a dwelling-house to which the Act 
applied ; therefore premiums fell within s. 1 (2). 

(5) True, by s. 2 (6), ‘“ where the standard rent payable 
in respect of any tenancy of a dwelling-house is less than 
two-thirds of the rateable value thereof, this Act shall 
not apply to that rent or tenancy . But the standard 
rents of the two cottages were not less than two-thirds of 
their respective rateable values. Jf the subsection had 
been framed: ‘‘ Where the standard rent payable in 
respect of any tenancy of a dwelling-house is less than two- 
thirds of the rateable value thereof, or where the rent actually 
payable in respect of such tenancy is less than two-thirds of 
the standard rent, this Act shall not apply to that rent or 
tenancy’ the case would have been different ; without 
such words the subsection had not enough in it to support 
the contract in the case of either plaintiff. 

The subsection was amended by the Courts (Emergency 
Powers) Act, 1917, and, as re-enacted in s. 12 (7) of the 
Increase of Rent, etc., Act, 1920, reads: ‘‘ Where the rent 
payable...’ not “where the standard rent payable.” 
But an addition was made at the other end, so that the 
enactment runs: ‘‘ Where the rent payable in respect of any 


tenancy of any dwelling-house is less than two-thirds of the 
rateable value thereof, this Act shall not apply to that rent 
or tenancy nor to any mortgage, etc., and this Act shall 
apply in respect of such dwelling-house as if no such tenancy 
existed or ever had existed.” The effect of this change was 
seen in one of a number of matters gone into in Waller v. 
Thomas {1921} 1 K.B. 541. Lush, J., said, “ In my opinion 
what the section means is this: If the rent were less than 
two-thirds of the rateable value, the Act would not protect 
the tenancy at all; but the last words mean that the 
Act would still apply to the house, and therefore if it were 
sub-let at a rent exceeding two-thirds of the rateable value, 
so that the tenancy was outside the exception, the provisions 
of the Act would apply to that sub-tenancy.”’ 

Section 8 of the 1920 Act repeated the prohibition of 
premiums on the grant, etc., of a tenancy of any dwelling- 
house to which the Act applied, but subs. (3) introduced the 
exclusion of terms of fourteen years or upwards. Section 2 (7) 
of the Landlord and Tenant (Rent Control) Act, 1949, has 
repealed the whole of s. 8 of the 1920 Act, and has not 
re-enacted subs. (3) of that section. But when dealing with 
the prohibition of premiums payable to landlords generally 
it has added a phrase which either amends or declares the 
law and which is of great interest to those concerned. 

Section 8 (1) of the 1920 Act was couched in the same 
language as s. 1 (2) of the 1915 Act, the gist of which is set 
out in the third point in the judgment in Rees v. Bute 
(Marquis) referred to earlier. In the 1949 Act, s. 2 deals 
both with premiums on grants and premiums on assignments, 
and the first two subsections contain general enactments 
relating to each, respectively. It is subs. (1) that deals with 
landlords, the position of whom we are discussing, and it 
merely says: ‘A person shall not, as a condition of the 
grant, renewal or continuance of a tenancy to which this 
section applies, require the payment of any premium in 
addition to the rent.” Comparing it with the repealed 
s. 8 (1) of the 1920 Act, so far “‘ a tenancy to which this section 
applies ’’ has replaced “a tenancy or sub-tenancy of any 
dwelling-house to which this Act applies.””. But in the third 
subsection of s. 2 of the 1949 Act, we find, first: ‘‘ This 
section applies to any tenancy of a dwelling-house, being a 
tenancy to which the principal Acts apply . . .”’ which would 
to all intents and purposes make the two egactments identical 
in scope; but then, rounding the subsection off, the words 
“.,. such that when the dwelling-house is let under the tenancy 
it is a dwelling-house to which the principal Acts apply.” 
What is the significance of this addition ? 

After the decision in Rees v. Bute, owners of dwelling-houses 
who were minded to grant leases such as have been described 
as sales pro tanto may well have felt ‘‘ happy is the house that 
has no history,” and while the 1939 Act abolished the rent 
part of the test when creating ‘‘ new control” the position 
remained that once a house had a standard rent no premium 
could lawfully be obtained. The judgment in Waller v. 
Thomas on the amended provision concerning rents less than 
two-thirds of rateable value, left the position in some doubt ; 
it was not clear whether the words ‘“ the Act would not 
protect the tenancy at all’ sanctioned premiums for tenancies 
thus unprotected. But now that we have, in the very 
section devoted to premiums, the words “ being a tenancy 
to which principal Acts apply, such that when the dwelling- 
house is let under the tenancy it is a dwelling-house to which 
the principal Acts apply,” it seems clear that whatever past 
a house may have or whatever its rateable value may be the 
Legislature does not object to premiums provided that the 
rent be less than two-thirds of the rateable value. 





Mr. E. Holland Hughes, solicitor, of Liverpool, was married 
recently to Mrs. Elizabeth F. Wildman. 


Mr. W. H. Sanders, solicitor, of Kew, has been elected President 
of the London Pembrokeshire Society. 
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HERE AND THERE 


BUSMAN’S HOLIDAY 


LONDON lawyers returned from foreign parts or from remoter 
corners of this sceptred isle, or provincial lawyers who have seen 
their fill of London and its legal quarters, may perhaps care to 
take a busman’s holiday and smell out the legal associations of 
the Home Counties. You can start perhaps, if you like, along 
the track of Chaucer and his fellow pilgrims not by the “ Pilgrim’s 
Way ”’ along the North Downs but from Southwark by Greenwich 
and Rochester and so to Canterbury from the north. On the way 
you can reflect how little (or how much) human nature has 
changed since the poet drew among his travelling companions 
a leader of the Bar and the Under-Treasurer of one of the Temples. 
How much does the Serjeant date? ‘“‘ Discreet he was and of 
great reverence.” He had often been a commissioner of assize. 
His learning and his high reputation had brought him a good 
practice. 
‘“Nowher so bisy a man as he ther n’as, 
And yit he seméd bisier than he was.” 

He had at his fingers’ ends all the cases and decisions for the 
last three hundred years and he knew all the statutes by heart. 
No one could pick a hole in anything that he drafted. Then the 
maunciple from the Temple, who had more than thirty masters 
in the Benchers of his Inn all learned in the law and many of them 
capable of managing the greatest estates in England. Yet, 
what with keeping his eye on the food market and cooking his 
accounts, the uneducated maunciple could get the better of them 
every time. 


CANTERBURY MEMORIES 


At Canterbury you walk on ground sanctified by one of the 
only two Chancellors who died martyrs and were declared saints. 
St. Thomas More was the other. Here was the shrine of 
St. Thomas Becket, eight years Chancellor to Henry II, through 
whose anger he was done to death. Turn from history to fiction, 
to David Copperfield and to Mr. Wickfield, that fine example 
of the old-fashioned country solicitor, cheated and so nearly 
broken by his villainous clerk, Uriah Heep. His house was in 
Canterbury. Or back to history again ; picture in the seventeen- 
sixties the shop of a hairdresser and wigmaker in the precincts 
of the Cathedral and little Charles, his son, attracting the attention 
of the customers and hoping to get a place in the choir. He 
will not succeed, but one day he will be Lord Chief Justice and 
when he takes a title he will think of his native county and 
become Lord Tenterden. At Canterbury, too, you find one of 
the many associations in the county with a true son of Kent, 


CORRESPONDENCE 


[Lhe views expressed by our correspondents are not necessarily those of 
THE SOLIcITORS’ JOURNAL] 
Minimum Scales of Conveyancing Charges 
Sir,—I find the correspondence concerning minimum scales to 
provide fascinating reading, since it reveals not only your 
correspondents’ attitudes towards this problem, but their out- 
look on their whole profession. 


Are we not in danger of becoming a little sanctimonious 
concerning our professional honour ? After all, integrity is not a 
monopoly of ours, and solidarity with one’s fellow-workers (what 
a horrible expression !) can be a menace to society, as witness the 
recent dock strikes. I think it is good fer us to remember that 
if society was organised on less complex lines and law was simpler 
our services would not be required. We exist as a profession 
only because life has become too difficult, and we seek to make 
a living from unravelling certain of its difficulties. Our primary 
duty, therefore, is to the layman who requires the unravelling 
and not to our fellow-unravellers. 


When I said that our primary duty was to our clients, I meant 
as between them and our profession. Our true primary duty is 
to our dependants, and when Mr. Galahad charges a client an 
infinitesimal fee he does so, presumably, because he has in 
mind his slumbering child. By serving his clients well Mr. 
Galahad serves his child well, and by keeping on good terms with 
his professional brethren he probably serves his clients well. 
But do not let us get the priority confused or our position in 
society will become farcical. 


Monmouth. H. R. P. Lioyp. 


} 
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the late Lord Justice Luxmoore, who went to the King’s Schoo 
here. He was born in Thanet ; he was Mayor of New Romney 
he was Chairman of the East Kent Quarter Sessions and of thx 
East Kent Rating Appeals Committee. His home was at 
Bilsington Priory, near Ashford, where once was a house of 
Austin Canons founded in the thirteenth century. 


LAWYERS IN KENT 

THE late Lord Uthwatt, too, had a house in Kent with a name 
echoing an ecclesiastical past, White Friars at Sandwich, where 
the Carmelites had a great and famous church. Before t! 

assizes were monoplised by Maidstone, where the early nineteenth 
century Sessions House lies behind the fairly modern city offices 
Sandwich had its assizes. It is some time since I was there, 

I know not whether, in these days of change, the weapons of the 
old javelin-men are still to be seen on the walls of the Guildhall, 
or whether the jury box, set in the wall, is still discovered by 
the removal of a panel. The residences of eminent lawyers lie 
thickly over the county. You may seek out Budds Farm 
Wittersham, near the Sussex border, where Lord Jowitt used to 
live. In the south aisle of Seal Church, not far from Sevenoaks, 
are monuments to Sir John Pratt, Chief Justice from 1718 to 1725, 
and to his son, Lord Camden, Lord Chancellor, who purchased 
and resided at the estate of Wilderness close by. The chur 
at Under River, on the other side of Sevenoaks, recalls one of the 
might-have-beens of the law. It was built in 1867 by John 
Robert Davison, Q.C., M.P., who lived at Under River House. 
He was called to the Bar in 1849, took silk in 1866, entered 
Parliament as member for the City of Durham in 1868, and became 
Judge Advocate General and a Privy Councillor in 1870. There 
is no saying to what legal heights he might not have climbed, 
but suddenly on 15th April, 1871, his forty-fifth birthday, he 
died of heart failure. All this scratches but the surface of Kent’s 
legal associations. Yet before we leave the county let us recall 
the 1725 newspaper report: ‘‘On Monday is to be determined 
a suit of law on Dartford Heath by a cricket match between the 
Men of Chinkford and Mr. Steed’s Men; they had a hearing 
about two years ago before the Lord Chief Justice Pratt, when 
the merits of the cause appeared to be that at a match between 
the aforesaid players, the Chinkford men refused to play out 
the game at-a time the other side had the advantage; but the 
judge, either not understanding the game or having forgot it 
referred the said cause back to Dartford Heath to be played on 
where they left off, and a rule of court was made for it accordingly.” 
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THE LAW SOCIETY’S PROVINCIAL MEETING AT BLACKPOOL 


THE ATTORNEY-GENERAL’S ADDRESS ON THE LEGAL AID AND ADVICE ACT 


WHEN the Provincial Meeting of The Law Society was resumed 
in the Spanish Hall of the Winter Gardens, Blackpool, on Friday 
morning, 23rd September, the Attorney-General, Sir HARTLEY 
SHAWcROss, K.C., M.P., addressed the meeting on the Legal 
Aid and Advice Act, 1949. He was briefly introduced by the 
President, Mr. H. NEvi, SMART, C.M.G., O.B.E., J.P. 

At the outset Sir Hartley Shawcross conveyed to the 
conference the greetings and goodwill from his branch of the 
profession—the Bar—and expressed his pleasure at being invited 
to take part in that important meeting. He thought that in 
the past their two branches had been inclined to be stand-offish 
in their relations with each other. He hoped that time had 
now passed. But he smilingly added that he did not mean 
they should go to the other extreme. It was very much in the 
interest of the profession and the country to have closer 
co-operation than had been customary in times past. 

The joint committees of the Bar and The Law Society were 
doing important work at present, and there was growing 
recognition of the great importance of consultation and 
co-operation between their two branches. He was quite certain 
that the existence of common action and understanding common 
to the two branches was an essential condition for the legal 
profession in this country. The existence of a strong legal 
profession was a matter of very great importance to-day, in the 
interest not only of themselves but of the country as a whole. 

‘I am a quite unrepentant Socialist,” added Sir Hartley, 
“ but, like most Socialists, 1am an extremely strong individualist. 
I regard the State and the law as being made for man, and 
while the law has to regulate man’s freedom and liberty, while 
it must set limits to the extent of his freedom in his own interests 
as well as those of the community—in no civilised society is 
there such a thing as absolute freedom—it is equally important 
that the law should protect those rights and liberties which the 
law and the policy of Parliament allows the subject. 

“ Full protection can only be given to the people if there is a 
strong legal profession, and an independent judiciary, open 
not only to the powerful people but to the little man who is so 
easily put upon. That can only be achieved and will only be 
maintained by the closest co-operation between the two branches 
of the prefession and by maintaining their independence which 
they have held for so long in this country.”’ 


Not NATIONALISATION 


Referring to the destruction of rights and the whittling away 
of liberties in foreign countries in the past twenty years, 
Sir Hartley continued: “It is pitiful to see the depths of 
craven servility to which, in some places, the legal profession 
has been reduced. But there is no danger of that in our country. 
Still, there are those who, impressed by the great expense and 
great difficulty of litigation, have favoured the idea that the legal 
profession should be nationalised and that there ought to be a 
State legal service. It is true that in the fields of education 
and medicine State services have been established. But 
the fields which are covered by the legal profession are 
entirely different. The teacher in imparting learning and the 
doctor in healing the sick are not in conflict with any other 
interest. But in the law there are always two or more different 
and conflicting interests: the claim of subject against subject, 
and increasingly the claim of the subject against large State or 
public authorities. 

‘I would think it most difficult to expect that, if you had a 
nationalised legal service, you could find employees of that 
service able to represent the conflicting interests of the law with 
equal confidence and impartiality so that you would get people 
to stand up courageously as lawyers against the Government, 

“IT am convinced, therefore, that the establishment of a 
national service of that kind under Government control would 
be inimical to the public interest and would be quite impractical 
in a democratic system, the kind of Socialist Parliamentary 
democracy we are establishing in this country.”” (Applause.) 

A “ NATIONAL” SERVICE 

He stressed these points because one of the objects of the 
Legal Aid and Advice Act is to remove the grounds of grievances 
which might otherwise have been urged as justifying a State 
legal service. ‘‘ The Act,’’ he added, “ will establish a national, 
but not a nationalised, legal service. It will depend largely 
on subsidies from public funds. But, subject to the general 
direction of the Lord Chancellor, it will be under the sole and 


exclusive control of the legal profession itself, and all practising 
lawyers will be allowed to practise independently with exactly 
the same freedom as they have to-day.” (Applause 

It was true that a limited class of divorce cases would be dealt 
with by paid officers—cases of a rather mechanical kind. He 
had heard the process referred to as “‘ putting them through a 
sausage machine.”’ But these “ paid employees ’’ would be 
employees of the profession through The Law Society and under 
the control of the profession. 

Suggestions had been made about lay representation on area 
committees concerned with the control of the scheme. But the 
Government and Parliament took the view that the legal pro 
fession, as the legal aid scheme rested fairly and squarely on 
them, were entitled to operate it without lay or outside inter- 
vention. (Applause.) But the fact that Parliament had entrusted 
the profession with the full responsibility of controlling and 
operating this scheme, with subsidised public funds, demonstrated 
the confidence of Parliament in the legal profession. So that on 
each member there rested a heavy duty to ensure that the scheme 
succeeded. ‘‘ Make it a success,”’ he added, ‘‘ and any ghost that 
may remain of the nationalisation of the legal profession will be 
finally laid.”’ 

Sir Hartley next paid warm tributes to the great amount of 
work done by Mr. Littlewood and Sir Albert Napier, and then 
went on to speak on “ one or two high-lights of policy.”’ 


EPOCH-MAKING CHANGE 

The real purpose of the Act, he explained, was to ensure—and 
he believed it would ensure—that, in virtually all cases in which 
inability to pay would result in injustice, legal aid would be 
available. ‘“‘ It is an epoch-makirg change. But, on the other 
hand, it is not, of course, the policy and purpose of the Act that 
every pettifogging little squabble should be fought out in the 
courts at the expense of the State. 

“This Act will no doubt result in a considerable increase in 
litigation in all the courts, to some extent in the High Court and 
largely in the increasingly important county court. But the 
object is not to encourage litigation. Of course, litigation is an 
evil—sometimes a necessary evil—but one which lawyers seek to 
avoid. Asa rule, litigation is the last resort, and very cften the 
measure of a lawyer’s success is governed by the extent to which 
he avoids litigation. I hope that in cases coming within the 
scheme the fullest advantage will be taken of s. 5 of the Act, 
which enables legal assistance to be given although no litigation 
may result, as it permits a client to obtain the services of a 
solicitor to negotiate a settlement of a dispute. Under s. 1 aid 
must not be granted as a matter of course. It is not a matter 
of rubber-stamping. Nor when it is given should it inevitably 
lead to a contested action. ° 

“Under the Act applicants are to show reasonable grounds for 
contesting acclaim. The local and area committees are the critical 
point in this scheme. They will have to decide, make up their 
minds where there is a reasonable, meritorious claim, something 
that is a good business risk to litigate. You have to advise your 
clients now and make up your minds whether a case is likely to 
succeed. Inder this scheme the committee, approaching the 
matter in very much the same way, must decide whether a claim 
should be made. In those cases in which a solicitor would have 
advised a private client not to go on, the committee will, 
presumably, refuse legal aid.’ 


~_ 


CosTS OF THE SCHEME 
““ Lawyers under the scheme must give advice where there is 
real need, but must not encourage frivolous and unmeritorious 
cases. . . . And even in cases where legal aid is granted in the 
first instance and a solicitor is acting, solicitors will not go on 
with a case regardless, but will advise clients to settle or withdraw, 
if proper, and, if need be, refer back to the committee. If, under 
the Act, baseless cases are litigated, it will not only cause grave 
injustice, but will very quickly destroy the scheme. All possible 
economy needs to be exercised and extravagance avoided. Every 
possibility of abuse of the scheme by lay persons must also be 
prevented,”’ 

In regard to the costs of the scheme, a matter of very great 
importance, he said, everybody should recognise the obvious 
necessity of reducing as far as they could unnecessary national 
expenditure. ‘‘ His Majesty’s Government have advised that 
they do not think any good could be done by cutting down 
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expenditure on social services or subsidies,”’ he added. ‘‘ But 
this scheme differs from others in that it has not yet started, 
and is all the more open to attack by those trying to get reductions 
in expenditure. I don’t think the legal profession have approached 
the scheme in the spirit of ‘ grist to the legal mill.’ ” 

3ut they would have security for their costs and an increase 
in the volume of their work. They would make up on the swings 
what they lost on the roundabouts. There was a popular fallacy 
that all that lawyers were interested in was payment of their 
fees. Certain newspapers gave prominence to exceptional fees. 
But, taken by and large, they were entitled to say that both 
branches of the profession had always shown a proper sense of 
responsibility which their position and privileges imposed on 
them. They had always particularly done so in connection with 
aid to poor people. 
‘GE! 


‘GIVE ’’ AND NOT 


He was perfectly certain that the legal profession, while 
receiving proper remuneration, would operate the scheme not for 
what they could get out of it, but for what they could give to the 
It was a great public and social service that they would 
This scheme would require for its efficiént 


sub- 


public. 
control and operate. 


and smooth running the support and co-operation of, 

stantially, all practising members of both branches of the 
profession. The scheme should do away with the so-called 
special classes practice, which might be useful but gave rise to 


dangers. 

‘“ The membership of the various panels,”’ Sir Hartley added, 
‘is, of course, going to be entirely voluntary. I hope all 
members of the profession will consider it to be their duty to 
become members of the panels. For the younger members of the 
Bar, membership of the panels will be a distinct advantage. 
I hope both branches of the profession will give the fullest support 
to the scheme by joining it. 

‘“ The scheme calls for thankless but vital tasks to be under- 
taken in service on committees. Those who dislike, 
or have no time for, advocacy, will usually be able to employ 
The assistance of all 


solicitors 


counsel now, even in magistrates’ courts. 
solicitors and all barristers and the fullest co-operation between 
them are essential. 

‘The scheme to some extent is bound to be experimental 
at first. It involves epoch-making reform, and in the early stages 
there will be difficulties, unexpected snags and teething troubles. 

3ut there is no reason why we should be discouraged. With the 

goodwill and common sense which have characterised the scheme 
so far we shall get over the difficulties and the problems that may 
arise in practice.” 

Sir Hartley also pointed out that the scheme ensured that no one 
would be deprived of legal aid or denied access to it by reason of 
poverty. A great deal had been done. He wished it did even 
more, ‘Sometimes,”’ he added, ‘“‘ I wish we had been able to 
go a little further and assist the middle classes, who in many 
respects are hard hit nowadays and who find living so difficult, 
and find also that litigation is an expensive luxury they cannot 
aftord. I am sorry we cannot do anything to help that very 
important section of the community, but I think it is our duty to 
see what we can do for them by cheapening and simplifying the 
processes of the law, and so help the middle classes in that way.” 

In conclusion Sir Hartley said he had complete confidence 
that the legal profession were going to bring the scheme forward 
to complete success. 

QUESTIONS: Costs AND WorK OF CouNTY CouRTS 

Following the speech various points were raised by members. 
Mr. J. A. Howarp-Watson (Liverpool) asked several questions 
and said the middle-class man had been described as earning 
£750 a year. It was a serious matter for him to pay costs. Was 
there any possibility of something being done for him? Then 
there was the position of the county courts. Some means of 
replenishment of their resources should be provided. 

In reply, the ATTORNEY-GENERAL said the risk of having to pay 
the costs of the other side was a most powerful deterrent to the 
poor man. There was also the risk of having to pay cost upon 
cost, and many people with just claims were unable to prosecute 
in the courts. Under s. 2 of the Act it was possible for the court 
to award costs against unsuccessful litigants. The State could not 
be expected to pay costs in both cases. 

As to county courts, these were courts of great utility and 
importance. The interim reports of the Austin Jones and 
E-vershed Committees contained proposals to increase the 
jurisdiction of these courts, which were regarded as most important 
tribunals, and the fullest possible use would be made of the 
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judgesinthem. The position of magistrate s’ courts was the same 
[he solicitor would know 


able to employ counsel. 


] 


exactly what the costs would be, and 


he would be 


\ FaLsE PHRASE 
Mr. G. E. HuGueEs (Bath) mentioned the “ grist to the mill 
phrase, and urged refutation of any public idea that this Act is 


going to bring grist to the legal mill. 
Sir HARTLEY said it would be most unfortunate if the public 
going to the solicitors 


got it into their minds that all cases were 
The scheme would not 


mill. That was by no means the case. 
bring “‘ grist to the mill.’’ It was the non-contentious work that 
the solicitor favoured. He hoped that the scheme could b¢ 


operated without any significant loss to the solicitors. 


Mr. W. C. SuMNER (Whitehaven) raised the point that ther 
was no counsel at Carlisle. At Whitehaven they were 150 miles 
from the nearest barrister. They had to go to Manchester o1 


Liverpool. Was it not possible for the Bar to spread themselves 
out a bit ? 

Sir HartLey replied that the Bar was governed by the law of 
supply and demand. If there was sufficient demand in White 
haven or any other town, he had no doubt that a local Bar would 
be founded. A barrister was free to go anywhere and establish 
himself in chambers if he desired to do so. It depended on how 
much work there 

Mr. W. G. WELLER (Bromley) questioned whether there were 
sufficient county court judges, and also asked how solicitors were 
to get staff to work machinery set up under this Act. So many 
suitable candidates in his district were directed into Government 
and other public service departments. 


Was 


Sir HartLeEy said his personal view favoured sufficient judges 
to work efficiently and without having to sit long hours. He 
thought the county court was most important and its utility 
ought to be developed. 3ut the present conditions of financial 


stringency had to be taken into account. Regarding staff, he 
felt that The Law Society would do everything they could. 
It was not true to say young people were “‘ directed ’’ to 
Government departments. They might be attracted. 


\ hearty vote of thanks was accorded to the Attorney-General 
on the proposition of the PRESIDENT, who said they had listened 


to a delightful and frank address. It should be published to 
the whole profession. ‘‘ We can work, will work, this great 
scheme properly,’’ added Mr. Nevil Smart, ‘and make every 
effort to ensure that the scheme shall be a success. There can 


be no doubt whatever that the scheme will work.” 


FINAL PLENARY SESSION 
COMMITTEE CHAIRMEN’S REPORTS 

In opening the final plenary session on Friday afternoon’ 
when the reports of the chairmen of Wednesday’s and Thursday's 
committees were read and the PRESIDENT took the 
opportunity to explain that about thirty members of the Council 
attendance at the conference. He made this clear 
because several of them were sitting in the body of the hall on 
Wednesday and so were not included in those supporting him on 
the platform. 


discussed 


were 1n 


LEGAL AID 
The report on the discussion of the Legal Aid Commictee’s 
work, read by its chairman, Mr. S. C. T. LittLEwoop, stated 


that Wednesday’s meeting was well attended. He particularly 
emphasised the importance of there being great speed in dealing 
with all applications for civil aid certificates, even though 
machinery for preliminary aid certificates had been established 
by the Act. 

‘Following the chairman’s address there was a most interesting 
and helpful discussion of all aspects of the administrative work 
of the scheme. Matters dealt with included : 

1) The scope of the preliminary aid certificate is laid down 
by s. 5 of the Act. Immediately it becomes clear to a solicitor 
that process must be issued, the assisted person should be told 
to apply for a civil aid certificate. 

(2) The view was expressed that it would be the duty ol 

a solicitor to inform a client, who the solicitor had reasonabl 
grounds for thinking might be within the limits laid down 
by the Act, of his right to apply for legal aid. 

(3) All poor persons’ cases in hand at the date when the 
scheme comes into operation will, it is contemplated, be dealt 
with under the Act, and the conducting solicitor will be paid 
for all work subsequent to that date. Similarly, where a 
person who comes within the means limits for legal aid under 
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the Act has a suit in progress at the time the scheme comes into 
operation, he will be able to apply for a civil aid certificate. 
That certificate, if granted, will operate from the date of the 
grant, but the assisted person will be responsible for all costs 
incurred beforehand. 


(4) There was much discussion about the size of local 
committees. The view was expressed that as many solicitors 
as possible should join the local committees, but it was 
useless for a man to go on the local committees unless he 
was prepared to sit on the Certifying Committee when his 
turn came round. 

(5) Many interesting points concerning Certifying Com- 
mittees were discussed. Two should be mentioned. The first 
was that no member of a Certifying Committee or his firm 
should accept a certificate granted by a Certifying Committee 
where he had sat to consider the application of any party 
to the suit in respect of which the certificate was issued. The 
other point was whether the same Certifying Committee should 
issue a certificate to more than one party to a suit. The 
view was expressed that there was no objection to this. 

(6) A questioner asked whether a member of an area 
committee could accept instructions from assisted persons in 
legal aid cases. He was told there was no objection to this, 
provided the case was not one which he had considered when 
sitting as a member of the area committee when _ hearing 
appeals from refusals by local committees to grant certificates. 

(7) More questions were asked about the Divorce Department, 
and the chairman repeated the undertaking that he had given 
on behalf of the Council in the plenary session that morning 
[see p. 615, ante 


(8) One member asked whether area committees would 
waste time on dealing with frivolous complaints against 
members, The view was expressed that all complaints should 
be considered, because very frequently it could not be told 
whether the complaint was frivolous or not until there had been 
an investigation. The view was also expressed that time 
spent on investigating complaints, whether frivolous or not, 
could never be called time wasted, because it was important 
that the public should have faith in the scheme. 

(9) A question was asked about para. 4 (1) of Sched. III. 
This is the paragraph that provides that taxation shall be 
according to the ordinary rules applicable to taxation as 
between solicitor and client where the costs are to be paid 
out of a common fund in which the client and others are 
interested. The questioner suggested that the basis should 
be that of solicitor and own client. The chairman said that 
was impossible, but that the solicitor and client basis granted 
by the Act was the higher of the two solicitor and client 
bases. The wording in the Act had been arrived at after 
consultation with many authorities and all of those authorities 
were satisfied that that wording would secure to solicitors and 
barristers the highest remuneration possible on a solicitor 
and client basis. 

(10) The Act contemplates that the assisted person shall 
have complete freedom of choice of solicitor. An assurance 
was given that any attempt by any person to direct assisted 
persons to any particular solicitor or solicitors would not be 
tolerated. A directive on the point would be issued, and any 
failure to comply with that directive would involve serious 
consequences. It was recognised that there would be cases 
where a person to whom a certificate had been granted would 
not know of a solicitor and would need guidance. Local 
committees must work out their mode of operation in such 
cases, and, having regard to the fact that local committees 
would in general be large bodies, it should be possible to work 
out a scheme acceptable to all. 

(11) There was a general feeling that a circular, giving 
guidance to area committees about the administrative and 
other problems arising, should be issued as soon as possible. 
This will be done as soon as may be. 


The atmosphere of the meeting was happy, and it was plain 
that there was determination on the part of those present to 
make the legal aid scheme a success. This augurs well for the 
future of the scheme, because it can be taken that those present 
at this meeting were representative of the whole profession. 

The question was raised whether an area committee member 
could serve on a local committee. Mr. LitrLeEwoop replied 
that this was a matter of policy, and he must consult his 
committee. 
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FINANCE 

Mr. HENry B. Lawson, M.C., LL.B., reading his report as 
chairman of the Finance Committee, said the following broad 
conclusions were reached :— 

(1) Membership campaign.—It was agreed that the campaign 
had made great strides. The chairman said the latest figures 
showed the membership had risen to approximately 14,400, of 
whom almost 5,000 were London members and just over 9,400 
were country members. There were still 2,800 solicitors holdin 
practising certificates who were not yet members. Of them, 
560 practise in London and 2,250 in the provinces. Amongst 
non-members there were at least 600 in local government 
and another 200 in the Civil Service. The Local Government 
Legal Society and the Civil Service Legal Society were doing a 
they could to bring their members into membership of The La 
Society. That left a balance of some 2,000 non-memb 
solicitors in private practice, of whom more than 1,500 practis 
in the provinces. 

The chairman pointed out that the large provincial cities at 
the moment lagged rather behind. The goal of 100 per cent. 
membership had not yet been attained, but the outlook was 
promising and the gap was closing steadily. 

The committee had come to the conclusion that every effort 
should be made to interest articled clerks in The Law Society at 
an early stage in their careers. It was felt that the possibility 
of introducing some sort of associate membership for articled 
clerks should be explored, although it was recognised that an 
such proposal would necessitate a revision of the Society's 
Charter. 

(2) Services provided by the Society for members.—The discussion 
centred upon the lectures given at the Society’s Hall in London 
and subsequently published in pamphlet form. Mr. Leaver 
explained that the object lying behind the policy of the Council 
in inaugurating this service to members is two-fold 

(a) to draw the attention of the profession, in the simp! 
form possible, to important new law and changes in the existing 
law ; 

(b) indirectly to indicate to the profession new avenues otf 
business opened up and presented by such legislation, revenu 
and rating law being specifically mentioned. 


Mr. LEAVER gave details of the programme of lectures to be 


given in the autumn in London and in the new veat Phe 
programme will include lectures on revenue law, rating and 
advocacy. The meeting was of opinion that the present lecture 
and pamphlets are adequate in scope and serve a_ valuabl 
purpose, and that the system, whereby one lecture a week is 
given in London, followed immediately by its publication in 
pamphlet form to the provinces, is the best that can be devised 
and that it would be of no convenience to provincial members 


for all the lectures to be crammed into one week. 

(3) Insurance against the risks of negligence.—The general 
consensus of opinion of the meeting appeared to be that a ry 
large proportion of practising solicitors did not take the 
precaution of insuring against these risks and the risks of libel 
and slander. There is no evidence that the existing facilitic 
for obtaining cover agairst these risks, either from Lloyd's 
underwriters or from the insurance companies, are inadequate, 


and no one present was able to cite an example of a solicitor 
seeking such cover who was not able to obtain it, altheugh the 
rate of premium demanded showed not unexpectedly ne 
variation. 

It was decided that, on the basis of the data at present 
available, it would be inopportune for the Society at this juncturs 
to consider the inauguration of a comprehensive scheme for a 


members. The difficulties would be immense. It was 
that the Council should, through the Gazette, draw the attention 


of members to the serious danger of not effecting insurance against 
the risk of negligence and possibly also against the risk f libel 
and slander, indicate that insurance facilities are available, and 
invite the Provincial Law Societies to give guidance and couns« 
to their own members about the matter generally. If it is shown 


that the existing facilities are inadequate or unsatisfactory, then 
the Council should review the whole subject again. 


PROFESSIONAL PURPOSES 


The report of the Professional Purposes Committee was read 
by its chairman, Mr. W. CHARLES Norton, M.B.E., M.( Sixt 
members had attended the meeting, and the matters discussed 


included : 
(1) Profit-sharing schemes to be nefit the unadmitted membes 
solicitors’ staffs—lTie feeling of the meeting was that th 
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principles on which the Council were acting were not in need of 
modification and that it was desirable that waivers should be 
granted in the classes mentioned in the Gazette for January, 1949. 

It was suggested that one advantage of profit-sharing schemes 
was that they encouraged economy on the part of the staff and 
that, in competing for staff with other professions or businesses 
which had such schemes, it would be difficult to attract staff if 
the benefit of profit-sharing schemes was not to be available. 

Opinion was divided on the question whether the Council 
should make a pronouncement discouraging solicitors from 
mentioning the existence of profit-sharing schemes when adver- 
tising for staff. The chairman undertook that the Professional 
Purposes Committee would consider this point, but he mentioned 
that solicitors might be at a disadvantage in competing with 
other professions and businesses if solicitors alone were unable to 
state in their advertisements that such schemes existed. 

(2) Members of the legal staffs of nationalised industries acting 
for employees of such industries at reduced or no charges.—The 
chairman explained that the same principles would apply to 
legal staffs of all statutory boards and commercial companies, etc, 
The matter had already been under discussion with the Legal 
Adviser to the Central Electricity Board, and it had been 
suggested that a waiver under r. 5 should only be given in cases 
where— 
(a) the employee incurred legal costs through complying 
with his employer’s orders ; and 
(b) as an alternative to employing a solicitor on the staff of 
the Electricity Board, the employee was given the option of 
instructing a solicitor in private practice, in which case the 

Board would pay that solicitor’s costs in full. 

The chairman thought that these principles should apply not 
merely to conveyancing matters, but also to actions for negligence 
on the part of employees if the acts resulting in the litigation 
were performed otherwise than in the course of employment. 

(3) Banks doing solicitors’ work.—Several members made 
complaints. The chairman said the Council had investigated 
many such complaints, and the impression gained was that it 
was certain specific banks who were the culprits, but that in 
general the larger banks did not encroach on solicitors’ work, 
except that, where they were appointed executors and trustees, 
they frequently acted themselves in respect of matters in which 
a lay client might well employ a solicitor. It was difficult to 
control this, because, as the banks were in such cases the clients 
of the solicitor instructed by them, no real objection could be 
taken to the client doing the work himself. It must also be 
remembered that the banks brought a considerable amount of 
work to the profession. 

The Council had stated in the Gazette for March, 1949, that 
solicitors who received instructions from bank managers to 
prepare wills for clients should regard the client as their own 
client, irrespective of the source of the introduction, and thus be 


free to advise the client what was in his own interests, even 
though that might be contrary to the desires of the bank. 
(4) Preparation of tenancy agreements by estate agents.—The 


chairman pointed out that, if agreements were for more than 
three years, proceedings could probably be taken under s. 47 of 
the Solicitors Act, 1932, and he drew attention to the statement 
in the annual report for 1948-49 that the Lord Chancellor had 
noted for inclusion in the next Solicitors Bill a clause making it 
an offence for any person other than a qualified lawyer to prepare 
a contract for the sale of land for reward. 


SCALE COMMITTEE 


The chairman of the Scale Committee, Mr. ROLAND MARSHALL, 
reported that discussion had taken place on these topics : 

(1) Solicitors’ remuneration in non-contentious business.—-The 
position up to date was explained by the chairman. In a long 
general discussion on the question of increase in remuneration 
the majority view was that the Council’s memorandum on 
remuneration should be implemented at an early date on the 
ground that it did not provide for an increase in the personal 
income of the profession, but merely covered the increased 
overhead cost of carrying on a solicitor’s practice. The meeting 
agreed that, while the claims were fully justified, it would be 
inadvisable at present, in view of what had been said by the 
Lord Chancellor and the Chancellor of the Exchequer, to attempt 
to take any steps which might alienate the Government. 

The question was raised whether it would be possible to have 
a fixed scale for remuneration in probate matters. The chairman 
pointed out that this question had been fully discussed at previous 
meetings of the Scale Committee, and that the general view 
hitherto had been that it was not reasonable to attempt to fix a 
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scale charge in such cases as the circumstances of each case 
differed greatly. The position would be largely met if the new 
basis of charging under Sched. II, which had been proposed by 
the Council in the memorandum to the Lord Chancellor, cams 
into force. This would enable a reasonable charge to be made 
which would take into account the value of the estate as well as 
any special circumstances of the case. 

(2) Minimum charges in conveyancing matters.—Keen interest 
was shown in this topic. It was clear that, as was the case last 
year, the overwhelming majority of the members present were in 
favour of the establishment by the Society of the fixing of an 
amount below which a solicitor must not charge, otherwise than 
in special excepted circumstances. It was reported by the 
chairman that a high percentage of the Provincial Law Societies 
had either actually adopted a minimum in the case of unregistered 
land of 85 per cent. of the full scale charges or had passed a 
resolution approving the principle of such a minimum. It was 
urged that the Council should facilitate the making of Practice 
Rules to deal with the point at the earliest possible moment. 

(3) The Law Society’s Conditions of Sale.—The chairman 
reported that a new edition of The Law Society’s Conditions of 
Sale was being prepared, that a draft of such conditions had been 
settled by the Scale Committee and was now before counsel, and 
that when settled by counsel it would be sent to each Provincial 
Law Society to obtain their views on the proposed alterations. 
Several points were mentioned for consideration in connection 
with the revision, and the chairman asked that members present 
who had any additional points to raise in connection with the 
Conditions of Sale should write to the Secretary as soon as 
possible. 

(4) Departmental Committee on Local Land Charges.—Th« 
chairman reported the position with regard to the Departmental 
Committee on Local Land Charges under the chairmanship of 
Sir John Stainton. He epitomised the memorandum of evidenc« 
already submitted by the Society to the committee, and informed 
the meeting that oral evidence would be given on behalf of th« 
Society in support. Discussion showed that the principles of the 
memorandum submitted by The Law Society had the approval 
of the members present. 

Comments on this report were made by Mr. H. E. 
(New Mills), and Mr. E. Tatoc-Daviers (Ruthin). 


HINEY 


‘‘GAZETTE’’ COMMITTEE 

Mr. W. C. Crocker, M.C., reporting as chairman of the Gazette 
Committee, stated that, in general, members commented 
favourably upon the improvement in the Law Society's Gazette. 
Points made in the discussion included : 

(1) There was unanimous endorsement of the intention to 
publish controversial articles with replies in later numbers. 

(2) There was similar acceptance of the proposal to invite and 
publish letters from members and articled clerks dealing with 
matters of professional interest. 

(3) It was clearly the wish of the members present that 
every encouragement should be given to articled clerks to take 
the Gazette reguiarly, and to interest themselves in the 
Society’s work. 

(4) It was also suggested that articles upon subjects othe: 
than the law should occasionally appear, for example, on 
hobbies such as philately. 

(5) It was also suggested that the Provincial Law Societies 
might make more use of the Gazette for reporting their 
proceedings in suitable cases. 

(6) One member offered the practical suggestion that th« 
recent article on ‘‘ Reports to Banks on Title ’’ should be 
reprinted as a leaflet, so that copies may be made available to 
all staff dealing with conveyancing matters of this nature and 
to be kept by them at hand for constant use. 

(7) There seemed to be unanimity upon the that 
solicitors, in their desire to keep abreast of changes in the law, 
already have too much to read. It is accordingly the wish of 
members that the Gazette, when presenting material in this 
tield, shall concentrate upon brevity. 

(8) Finally, one member, who was admitted in 1887, 
proposed—perhaps tongue in cheek—that in the interests 
of women solicitors the Gazette should devote some attention tu 
ladies’ fashions. 

This report led to further in the meeting, and 
comments were offered, among others, by Mr. E. FARRINGTON 
(Manchester), Mr. G. V. Swann’ (Newcastle-under-Lyme), 
Mr. D. J. Hatt (Ilford), and Mr. Townson Ex.is (Preston). 
Mr. Farrington congratulated Mr. Crocker on the improvement 
of the Gazette, but suggested wider use of larger type. 
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Regarding the intraduction of articles on hobbies, one member 
suggested that as his wife had taken up poultry-keeping occasional 
articles on this subject might be helpful. Loud laughter greeted 
Mr. Crocker’s reply that he didn’t think they in London knew any 
more about the “keeping of birds’’ than members in the 
provinces ! 

PROVINCIAL MEETINGS 

The Vice-President, Mr. L. S. HoLMgs, read the report of the 
Provincial Meetings Committee. He mentioned that the attendance 
included ladies, and said the broad policy of future Provincial 
Meetings was considered, rather than matters of detail. 

It was realised, he added, that a meeting held in the third 
week of September was likely to clash with the end of the school 
holidays. It had been hoped to arrange the meeting this year 
for the last week of September, but this, unfortunately, had not 
proved possible. It was hoped to arrange future meetings so 
that they would not clash with the end of the school holidays. 
But it had to be borne in mind that the result of the interim 
report of the Evershed Committee might mean that the Long 
Vacation would now end a week earlier. The suggestion was 
considered that future meetings should be arranged for Whitsun- 
tide, but the majority of the meeting was in favour of continuing 
the meetings as at present in September. 

It was pointed out that the organisation of the International 
Bar Association’s conference, to be held in London in July, 1950, 
would fall upon The Law Society. Not only would the conference 
itself prove a counter attraction to the Provincial Meeting to 
be held two months later, but also the burden placed on the 
Society’s administrative staff in making the arrangements for 
both meetings would be considerable. By a large majority, 
however, the meeting decided that there should, if possible, be 
held a Provincial Meeting in September, 1950. No decision, 
however, could be reached at this stage as to where the meeting 
should be held. 

As to possible venues for future Provincial Meetings, it was 
agreed that, generally speaking, seaside resorts were probably 
to be preferred, not only because of the many attractions 
and entertainments they were able to offer, but also because the 
numbers expected to attend the meetings require extensive 
hotel accommodation. Nevertheless, the possibility of holding 
future meetings at some inland resort should not be ignored. 

Regarding organisation of these meetings, those present 
generally favoured the present arrangements whereby the work 
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of the Council was discussed in committee. It was realised that 
present conditions precluded the possibility of a banquet for 
members and their guests. The general view was that it was 
unnecessary to have any formal function on the first evening 
of the meeting, that is to say, before the work of the conference 
had begun. 

In further discussion, after this report was read, it was 
suggested that the conference should be extended by one day 
by starting a day earlier. But Mr. Ho_MeEs pointed out that 
the conference had already been extended by a day allowing the 
coach drive in the Lake District on Saturday. 

Two members spoke in support of Scarborough being selected 
for the next meeting, but Mr. Holmes could give no pledge 
except to promise members that the Council would definitely 
decide to hold a conference in September next year. He was 
greatly obliged for many helpful suggestions. 

The PRESIDENT thanked the chairmen of the committees for 
their reports and the enormous amount of work they had done. 
They were most helpful reports. He also paid tribute to Mr. Lund 
and the staff of The Law Society for the enormous work they 
had done. 

A resolution was agreed to that a special committee be appointed 
to consider the Town Planning Act and to make recommendations. 

A series of six resolutions was also unanimously adopted 
expressing warm appreciation and hearty thanks for kind help, 
hospitality and co-operation to the Mayors and Mayoresses of 
Blackpool and Preston, the Corporation of Blackpool, the 
Blackpool and Fylde Law Society, Preston Incorporated Law 
Society, Westmorland, Carlisle and West Cumberland Law 
Society, thanks to Sir Hartley Shawcross for his memorable 
address and thanks to Mr. Alec Barker and the Royal Lytham 
St. Annes Golf Club for organisation and facilities for golf. 

Finally, a resolution was unanimously adopted (proposed by 
Mr. N. C. O’Brien, Manchester, and seconded by Alderman M., 
Cory-Di1xon, Liverpool) expressing high appreciation and 
hearty thanks to the President for all he had done to make that 
Provincial Meeting such an unbounded success. By his untiring 
efforts, his personal courtesy, and his charm, Mr. O’Brien 
remarked, the President had endeared himself to everyone. 

Suitably and sincerely responding, the PRESIDENT expressed 
his pride and pleasure in having the privilege of presiding over 
the biggest Provincial Meeting The Law Society had ever had. 


NOTES OF CASES 


COURT OF APPEAL 


RENT RESTRICTION: INTESTATE TENANT: DOCTRINE 
OF RELATION BACK 


Fred Long & Son, Ltd. v. Burgess and Another 
Bucknill and Asquith, L.JJ., and Hodson, J. 25th July, 1949 


Appeal from Great Yarmouth County Court. 

In 1948 the tenant of a house within the Rent Restriction 
Acts died intestate. The defendants, her two sons, had lived 
in the house with her. Eleven days after the tenant’s death the 
plaintiffs, the landlords, served a valid notice to quit, expiring 
on 27th November, 1948, on the President of the Probate 
Division in which the deceased tenant’s estate vested under s. 9 
of the Administration of Estates Act, 1925, until letters of 
administration should be taken out. The defendants remained 
in occupation, whereupon the landlords brought an action for 
possession. The case came to trial in January, 1949, and was 
adjourned until 10th February. On 15th January letters 
of administration were granted to one of the defendants. 
On their production at the adjourned hearing, the county court 
judge dismissed the action, holding that the doctrine of relation 
back, as laid down by Luxmoore, L.J., in /ngall v. Morvan [1944 
K.B. 160, at p. 168, was applicable, that the deceased tenant’s 
tenancy vested in her administrator with the rest of her estate, 
that the administrator, by virtue of the doctrine, was the contractual 
tenant at the date of the notice to quit, and that, on its expiry, 
he was entitled to hold over as a statutory tenant, he being a 
person “deriving title under the original tenant’’ within 
s. 12 (1) (f) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920. Thelandlords appealed. (Cur. adv. vult.) 

BUCKNILL, L.J., said that the doctrine of relation back was 
not applicable to circumstances like these, and the cases in which 
it had been applied were dissimilar from this. The vesting of 
the deceased’s estate in the President under the Act of 1925 was, 
in his opinion, a positive act with legal substance, The President 


therefore had legal power to give directions about the deceased's 
property and, accordingly, legal capacity to receive a valid notice 
to quit. A grant of letters of administration made subsequently 
could not operate retrospectively to revive a tenancy which had 
been validly determined. The landlords were accordingly 
entitled to possession, and the appeal should be allowed. 

AsgulitH, L.J., agreeing, said that the doctrine of relation back 
must not be applied save to protect the estate from wrongful 
injury occurring in the interval between death and the grant of 
letters of administration. A title could not relate back if it 
were a title to something which had perished or been extinguished 
without fault or wrong on the part of anyone in that interval. 
The doctrine could, moreover, not be applied so as to invalidate 
interests lawfully acrued in the interval. To apply it in circum 
stances such as those of the present case would be to leave the 
landlords, it might be for years, in a position of doubt as to their 
rights with regard to the premises. 

Hopson, J., agreed. 

APPEARANCES: Stephen Chapman and Norman King (Gardine 
and Co., for Humphrey Lynde & Elliott, Great Yarmouth). for the 
landlords ; none for the defendants. 

(Reported by R. C. CaLtpurn, Esq., Barrister-at-Law.]} 
DETINUE: DISTRESS ON COW DAMAGE FEASANT 
Sorrell v. Paget 
Bucknill, Cohen and Asquith, L.JJ. 26th July, 1949 

Appeal from Maidstone County Court. 

The plaintiff and the defendant were neighbouring farmers. 
A heifer of the plaintiff having for the second time got loose and 
invaded the main railway line running by the two farms, the 
defendant drove her into a field of stubble where she was left for 
the night. The next morning the defendant found her in another 
field grazing with his own herd of tuberculin-tested cows. He 
thereupon impounded her in his barn and watered and fed her 
there. Three days later the plaintiff found out that the heifer 
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was in the defendant’s barn and sent his servants to collect her. 
The defendant told the men that he would not part with the 
heifer until the plaintiff paid him what he (the defendant) called 
salvage, plus one shilling a day for keep. The men expressed 
willingness to pay for keep, but did not tender any money. 
A few days later the heifer became ill and died. The plaintiff 
brought an action claiming 4135 as damages for conversion of the 
heifer and for negligence causing her death. The county court 
judge dismissed the action. The plaintiff now appealed. | 

BUCKNILL and CoHEN, L. J J., said that the defendant committed 
no tort by way of a wrongful taking possession of the heifer when 
he drove her into the field of stubble, for that action was in the 
interests of both the plaintiff and passengers on the railway line. 
It was clear that no claim would lie for ‘‘ salvage.’’ Salvage was 
not a head of damage recognised by law except in connection 
with ships: Falcke v. Scottrs] Imperial Insurance Co. (1886), 
34 Ch. D. 234. On the prin iple laid down in Gulliver v. 
(1845), 1 C.B. 788, at p. 796, and approved in Glynn v. Thomas 
(1856), 11 Ex. 870, at p. 877, the plaintiff was bound to tender 
a proper sum by way of compensation for damage done by the 
heifer, notwithstanding that he thought the sum demanded 
exorbitant in quantity. That principle applied equally where, 
as here, the sum demanded was unreasonable in quality in that 
no legai right The plaintiff had failed to 
establish a cause of action in detinue because of his failure to 
tender. Therefore, since the county court judge had negatived 
negligence on the part of the defendant, the action was properly 
dismissed. 

AsguitH, L,J. agreed. Appeal dismissed. 

APPEARANCES: Garland (J. Albert Davis & Co.) ; Boydell 
(Dow with him) (Radcliffes & Co., for E. A. Movrling & Sons, 
Maidstone). 
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Reported by R. C. Carsurn, Esq., Barrister-at-Law 


STANDARD RENT: UNLAWFUL SUB-LETTING 
Edgware Estates, Ltd. v. Coblentz 
Sir Raymond Evershed, M.R., Somervell and Denning, L.JJ. 
26th July, 1949 
Appeal from Willesden County Court. 


In 1926 the predecessors in title of the appellant landlords 


let a house within the Rent Restriction Acts for twenty-one 
years at 4300 a year, the lease containing a covenant against 
sub-letting without the landlords’ consent, with provision for 
forfeiture. In 1934 the then landlords licensed their tenant 
to sub-let for a year at £225 a year. The sub-tenant, however, 


remained in occupation after the end of the year, that occupation 
being a breach of covenant entitling the landlords to forfeit 
the 1943 the existing landlords waived the breach 
by accepting rent with knowledge of it, the sub-letting thereafter 
being lawful. On the application of the respondent, the sub- 
tenant’s determination of the standard rent, the 
county court judge fixed it at 4225, the rent under the sub-lease. 
The landlords appealed 


lease. In 


widow, for 


By s. 11 of the Rent and Mortgage Interest Restrictions Act, 
1923, © the county court shall have power on the application 
of a landlord or a tenant to determine summarily any questions 
as to the amount of the...standard rent...of any” house 
within the Rent Restriction Acts. By s. 12 (1) (a) of the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, 
‘standard rent’ means the rent at which the dwelling-house 


was let on Ist September, 1939... .”’ 
Sir RAYMOND EVERSHED, M.R., said that the only sub-tenancies 
to which the court could have regard for the purpose of ascertain 


ing the standard rent were lawful ones, that was, sub-lettings 
which were at the material date not in breach of any term of 
the head-lease. The words “‘ was let’’ in s. 12 (1) (a) meant 


let for the purposes of the Rent Restriction Acts, and premises 
unlawfully sub-let were no more let for those purposes than 
furnished premises would be. Moreover, if at the material date 
premises were sub-let in breach of a covenant in the head-lease, 
no regard would be paid to that sub-letting in standard rent 
proceedings instituted subsequently, even though in the interval 


the landlord had, as here, waived the forfeiture so that the 
sub-letting had become lawful. 
Glossop v. Ashley {1922} 1 K.B. 1; 65 So. J. 695, was to be 


distinguished in that the sub-letting there was lawful, so that 
the principle that the emphasis must be placed on the position 
of the occupying tenant was applicable. 
SOMERVELL and DENNING, L.JJ., agreed. Appeal allowed. 
APPEARANCES : Heathcote-Williams and Bibby-Tvevor (Kenneth 
Brown, Baker, Baker) ; Stranders (Matthew Trackman & Co). 
(Reported by R. C. Catsurn, Esg., Barrister-at-Law.]} 
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CHANCERY DIVISION 

INTEREST IN PROFITS FROM 

OCCUPATION : BREACH OF 

LACHES: LIMITATION 

In re Howlett; Howlett v. Howlett 
Danckwerts, J. &th July, 1949 


WHARF : 
TRUST : 


TRUSTEE: 
TRUSTEE IN 


Action. 

Mrs. X, the owner of a wharf, died intestate on 12th December, 
1923. The property was held by the custom of gavelkind in the 
County of Kent and under the law applicable thereto Mrs. X’s 
son, the plaintiff, was entitled thereto, subject to an interest of 
Mrs. X’s husband (his father) in half the rents and profits, which 
interest was to cease on the husband’s death or re-marriage. The 
husband re-married on 9th January, 1927, and consequently his 
interest in the wharf ceased. The plaintiff continued to live with his 
father until about July, 1928, and then went to live with a sister ; 
on 27th July, 1929, the plaintiff attained the age of twenty-one. 
After the death of Mrs. X, her husband, who was the adminis- 
trator of her estate, went into the wharf and 
continued to be in possession until his death on 11th October, 
1944. By the present action, the plaintiff sued his father’s second 
wife as executrix of his father for a declaration that the latter 
had been guilty of breach of trust, for damages and further relief. 

DANCKWERTS, J., said that In ve Hobbs (1887), 36 Ch. D. 553 ; 
Wall v. Stanwick 34 Ch. D. 763; and Howard v. Earl of 
Shrewsbury (1874), L.R. 17 Eq established the following 
propositions : First, the father was chargeable as bailiff for the 
plaintiff by reason of his occupation of the property ; secondly, 
the father was entitled to take credit for the maintenance of his 
son so long as he resided with him; and thirdly, having come 
into the position of bailiff for the plaintiff, the father could not 
divest himself of the character in which he held the property. 
Further, the father was also a trustee for sale, in pursuance of 
Sched. I, Pt. IV, para. 1 (1), of the Law of Property Act, 1925. 
As regards the defences ‘his lordship continued_, the plaintiff was 
not disentitled to the relief which he claimed on account of 
acquiescence and delay, because it was clear from the 
evidence that, while he understood that on his father’s death he 
would come into the ownership of the wharf, he never really 
his rights during his father’s lifetime. The defence 
Limitation Act, 1939, failed because the father, who 
occupied the property as a trustee, was chargeable with an 
occupation rent and must be regarded as notionally having 
received that rent on behalf of the plaintiff as beneficiary. 
Section 19 of the Limitation Act, 1939, applied, although the 
trustee did not actually receive the occupation rent. As to the 
actual amount to which the plaintiff entitled, it was 
indisputable that the trustee, when in possession of the trust 
property, was obliged to see that the trust property did not fall 
into decay from want of repairs (/n ve Hotchkys (1886), 32 Ch. D. 
408, at pp. 416-417). The amount which the father had to be 
taken to have received as occupation rent had therefore to be 
reduced by what wotild be the proper amount to pay out of the 
annual rents for ordinary current repairs of the property. In the 
result, the plaintiff was entitled to a net sum of £1,600. 

APPEARANCES : Montgomery White, \K.C., and Blanshard Stamp 
(Warren Warrey Geoffrey Cro K.C., and G. D. Johnston 
(Keene, Marsland & Co.). 


[Reported by Crive M. Scumitraorr, Esq., 
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KING’S BENCH DIVISION 
DIVISIONAL COURT 
TOWN PLANNING: DEVELOPMENT PERMISSION 
Crisp from the Fens, Ltd. v. Rutland County Council 


Lord Goddard, C.J., Oliver and 20th July, 1949 


Case stated by Rutland justices. 

The appellants, a company manufacturing potato crisps, 
acquired premises in Oakham and obtained from the respondents, 
Rutland County Council, as local planning authority, permission 
under ss. 12 and 14 of the Town and Country Planning Act, 1947, 
to change the use of the premises by manufacturing potato 
crisps there subject to the condition that “‘ the use of the building 
shall be confined to the manufacture of potato crisps or any use 
within Class [III of the Town and Country Planning (Use Classes) 
Order, 1948.’’ The reason stated for the imposition of that 
condition was “‘ to ensure that the building shall not be used for 
general industrial purposes, as such uses would be liable to be 
detrimental to the amenities of the locality,”” Manufacture of 
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potato crisps having duly begun in the premises, the planning 
authority served notice under s. 23 (1) of the Act of 1947 that the 
condition of the permission had been broken in that the company 
had caused detriment to the amenity of the locality by causing 
smell, noise and smoke, “‘ contrary to the definition of use of a 
light industrial building as defined by Class III of the ’’ Order 
of 1948, and requiring the company to “ discontinue the use ot 
the buildings for the purpose of the manufacture of potato 
crisps or any use which does not comply with the conditions ” 
in the permission. The company complained to the justices 
under s. 23 (4) by way of appeal against that notice. The justices, 
finding that smell, noise and smoke were in fact emitted, dismissed 
the complaint, and the company appealed, contending that, as 
the wording of the condition was in the alternative—‘‘ the manu- 
facture of potato crisps oy any use within Class III of the’ 
Order of 1948—the manufacture did not infringe the condition 
even if it was not within Class III. By s. 12 of the Act of 1947, 
permission is required in respect of any development of land, 
which permission may, by s. 14, be granted by the local planning 
authority subject to conditions. Class III of uses under the 
Order of 1948 is “‘ use as a light industrial building for any 
purpose,’’ and a light industrial building is defined as ‘“‘ an 
industrial building . . . in which the processes carried on . . . are 
such as could be carried on . . . in any residential area without 
detriment to the amenity of that area by reason of noise 
smell, fumes, smoke - 

LorD GopDARD, C.J.—OLIvER, J., agreeing—said that, in 
his opinion, the proper construction of the permission was that 
the reference to Class III governed also the manufacture of potato 
crisps, so that the permission to manufacture potato crisps was 
viven subject to that manufacture being within Class III with 
the consequent preservation of amenities. He was reinforced 
in that view by the fact that the company, in their application 
to the Central Land Board for determination of the development 
charge after the permission had been given, stated the nature 
of the proposed development as “light industrial manufacture.” 
The appeal should be dismissed. 

STABLE, J., dissenting, said that the clear interpretation of the 
permission was, in his opinion, that the company were allowed 
tv manufacture potato crisps or, if they did not want to do that, 
tu put the premises to any use falling within Class III of the Order 
of 1948. If the intention of the authority had been to authorise 
the manufacture of potato crisps, provided that it should cause 
no detriment to the amenities of the area, it would have been more 
obviously expressed. He would allow the appeal. Appeal dismissed. 

APPEARANCES: Megarry (A. L. Philips & Co.); Heseltine 
Clerk to Rutland County Council). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 
DivIsIONAL COURT 
ROAD SERVICE LICENCE: EXEMPTION : 
ADVERTISEMENT “ TO PUBLIC” 
Poole v. Ibbotson 
Lord Goddard, C.J., Oliver and Stable, JJ. 

Case stated by Kent justices. 

The defendant, the secretary of a football club, caused a motor 
vehicle to be used for the purpose of conveying members of the 


SURVEY OF 


HOUSE OF COMMONS 
DEBATES 

Qn the adjournment Mr, Natty raised the question of 
persistent adverse publicity and its effects upon the morale 
{ Ministry of Food Enforcement Officers. He instanced what 
often happened in court cases. Everyone knew that though a 
trader was brought before the court on specific charges, he would 
not have been prosecuted at all had there not been persistent 
omplaints against him. It had become the practice for defending 
solicitors to open their case by making the point that the food 
enforcement officer was an agent provocateur who deliberately 
forced an innocent defendant into committing an _ offence. 
Many of these officers had long records of public service in the 
forces or elsewhere, and it was no light thing for them to be 
told in the witness box that they were agents provocateur, and 
then find that the defending solicitor’s remarks were reproduced 


22nd July, 1949 


in the newspapers. 

Dr. EpitH SUMMERSKILL agreed with Mr. Nally that these 
officers should be supported by the press and public in the 
unpleasant and difficult work which they did. Out of 11,000 
investigations in 1947-48 there had been only eleven complaints 
as to their conduct, and in 1948 out of 27,000 charges against 
(29th September 


individuals 94-8 were successful. 
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club from their home town to see a match at another club ground 
some miles away and back. No road service licence had been 
issued in respect of the vehicle. Before the day of the journey 
there was a broadcast announcement at the club’s football 
ground that the club had “‘ a full fleet of coaches running for the 
match ”’ in question. On the same day there were on sale to the 
public at the football ground programmes in which it was stated 
that the match in question would be played away. The date 
was given and it was stated that “ coaches have been ordered 
and details of the trip can be obtained at the hut ’’ where the 
club carried on its business. Ina shop in the town a notice was 
exhibited under the heading of the club’s name giving details 
of the proposed journey and inviting bookings. Programmes 
previously sold at the football ground had also advertised that 
the club could be joined by anyone by paying Is., and that 
membership was necessary if it was desired to “‘ use the coaches 
to away matches.’”’ The secretary of the club was prosecuted 
at Bromley Petty Sessions for causing the vehicle to be used as 
an express carriage without there being in force the necessary 
road service licence in that there had been failure to observe 
condition (6) of the conditions on which exemption from such a 
licence was dependent. The justices dismissed the information, 
and the prosecutor now appealed. 

Section 61 (1) of the Road Traffic Act, 1930, creates categories 
of public service vehicles, of which express carriages are one, 
being defined as “‘ motor vehicles carrying passengers for hire or 
reward at separate fares within prescribed limits,’’ and by s. 72 (1) 
a vehicle may not be used as an express carriage unless a road 
service licence has been taken out in respect of it. By the 
proviso to s. 61 (2) “a vehicle used on a special occasion for the 
conveyance of a private party shall not be deemed to be a vehicle 
carrying passengers for hire or reward at separate fares by reason 
only that the members of the party have made separate pay- 
3y s. 25 (1) of the Road Traffic Act, 1934, for the 
‘“a vehicle shall be deemed to be used 


ments . 
purposes of that proviso 
on a special occasion for conveyance of a private party ’’ where 
certain conditions are observed including condition (6): ‘‘ the 
journey must be made without previous advertisement to the 
public of the arrangements therefor.” 

Lorp GoppaAkp, C.J., said that an advertisement by stating that 
details of the arrangements for the journey could be obtained at 
the hut was itself an advertisement of those details. The 
broadcast announcement taken with the advertisement in the 
programme and the notice at the shop undoubtedly together 
constituted an advertisement of the arrangements for the journey. 
That was an advertisement to the public notwithstanding that 
it was addressed only to members of the club, for membership 
of the club was available to any member of the public without 
formality on mere payment of a shilling. The condition of 
exemption had accordingly been broken and the offence charged 
had been committed. 

OLIVER and STABLE, JJ., agreed. 

Appeal allowed. 

APPEARANCES: Littman (Treasury Solicitor) ; John Ritch 
( Thompson c& Co.). 

Reported by R. C. CaLburn, Esq., Barrister-at-Law.} 


THE WEEK 
STATUTORY INSTRUMENTS 
Boot and Floor Polish Wages Council (Great Britain 
Regulation Order, 1949, (S.I. 1949 No. 1798.) 
1949. (S.I. 1949 No. 177s 


Wa 


Bread (Amendment No. 2) Order, 
County Court Districts (Southend and Brentwood Keconstitution 
Order, 1949. (S.I. 1949 No. 1752 (L. 18.)) 


County Court District Chirsk) Order, 1949. (S.1. 1949 No. 1757 
(i, 19: 

See p. 618, ante, as to these two orders. 

Encouragement of Exports (Leather, Footwear and lhied 
Products Amendment No. 2) Order, 1949. S.I. 1949 
No. 1783. 

Fishing Vessels (Permit) Revocation Order, 1949 S.I. 1949 
No. 1768.) 

Flour (Amendment) Order, 1949. (S.1. 1949 No, 1742 


No. 2) Order, 1949. (S.1. 1949 No. 1779 
Order, 1949, S.F. 1949 


Flour (Amendment 

Food Rationing 
No. 1742.) 

Furniture (Maximum 
Related Schedule (Furniture) [ 


Fustian Cutting Wages Council (Great Britain) Wages Regulation 
Order, 1949. 7 


General Licence) 


Prices) Order, 1949 (Published with 
F. 3). (S.1. 1949 No. 1706 


F.C. 24.) (S.1. 1949 No. 1777.) 
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General Apparel and Textiles (Distributors’ Maximum Prices 
(Amendment) Order, 1949. (S.I. 1949 No, 1782.) 


Draft House of Commons (Kedistribution of Seats) (No. 4 
Order, 194°, 
Jurors’ Allowances (Scotland) Kegulations, 1949. (S.I. 1949 


No. 1789 (S. 120.)) 


Jute Yarn (Prices) (Amendment) Order, 1949. S.I. 1949 


No. 1741.) 
Jute Yarn (Prices) (Amendment) (Revocation) Order, 1949. 
(Revoking S.I. 1949 No, 1741, above. (S.I. 1949 No. 1785. 


London -Edinburgh Thurso Jrunk Koad (Bunchrew Station 
and Other Diversions) Order, 1949. (S.1. 1949 No, 1799.) 


London Traffic (Parking Places) (Amendment) (No.6) Regulations, 
1949, (S.1. 1949 No. 1791. 
London Traffic Parking Places (Amendment) (No. 7 


Kegulations, 1949. (S.1. 1949 No. 1792.) 


~ 


London Traffic (Prescribed Routes) (No. 21) Regulations, 1949. 


(S.I. 1949 No. 1793.) 


London Traffic (Prescribed Routes) (No. 22) Regulations, 1949. 
(S.1. 1949 No. 1794.) 
London Traffic (Prescribed Routes) (No. 23) Regulations, 1949. 


(S.I1. 1949 No. 1795.) 
London Traffic (Prescribed Routes) (No. 24) Regulations, 1949. 
(S.I. 1949 No. 1796.) 
London Traffic (Prescribed Routes) (No. 25) Regulations, 1949, 
(S.I. 1949 No. 1797.) 
Navigation Order No. 47, 1949. (5.1. 1949 No. 1767.) 
Newsprint (Prices) (Amendment No. 4) Order, 1949. (5.1. 1949 
No. 1771.) 


Newton-le-Willows Water Order, 1949. (S.1. 1949 No. 1758.) 
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Paper (Prices) (Amendment) Order, 1949.  (S.1. 1949 No. 1770 

Restriction of Repairs of Ships Revocation Order, 1949 
S.I. 1949 No. 1765.) 

Retail Bookselling and Stationery Trades Wages Council (Great 
Britain) Wages Regulation Order, 1949. (S.I. 1949 No. 1745. 

300kselling and Stationery Trades Wages Council (Great 

(S.L. 1949 


Ketail 
Britain) Wages Kegulation (Holidays) Order, 1949, 
No. 1746 

Retail Newsagency, Tobacco and Confectionery Trades Wages 
Council (England and Wales) Wages Regulation Order, 1949. 
S.I. 1949 No. 1755.) 


Tobacco and Confectionery Trades Wages 
(S.I. 1940 


Ketail Newsagency 
Council (Scotland) Wages Regulation Order, 1949. 
No. 1747. 

Rye (Great Britain and Northern Ireland) 
1949, (S.1. 1949 No. 1743.) 


Amendment) Orde 


Second-hand Goods (Maximum Prices and Records) Order, 1949 
S.I. 1949 No. 1784.) 
Smallholdings 
No. 1801. 
Stopping up of Highways (Hampshire) (No. 2) 
S.I. 1949 No. 1786.) 

Stourbridge and District Water Board Order, 1949, (S.I. 1949 
No. 1762.) 

Superannuation (Keckoning of Certain Previous Service) Rules 
1949, (5.1. 1949 No. 13803.) 


Management) Regulations, 1949. (S.I. 1949 


Order, 1949. 


Swindon Water Order, 1949 S.1. 1949 No. 1802.) 

Wild Birds Protection (Buckinghamshire) Order, 1949. (S.1. 1949 
No. 1773.) 

Wild Birds 
No. 1774.) 


Protection (Somerset) Order, 1949. (S.1. 1949 


NOTES AND NEWS 


Honours and Appointments 


Mr. Cygrme C. Davies has been appointed town clerk of 
Pwitheli i succession to his father, Mr. W. Caradoc Davies. 


Mr. L. W. HeNbersoN has been appointed deputy Clerk ol! 
the Tonbridge Urban District Council. Since his admission 1n 
| 


October, 1948, he has been assistant solicitor to the council. 


Mr. A. Rk. A. Wesvon, assistant solicitor to the Ministry of 
Agriculture and Fisheries, has been appointed legal adviser and 
solicitor to the Ministry in succession to Sir Denys Stocks, who 


will retire on the 2nd December. 


The Lord Chancellor has appointed Mr, Hopkin ALFRED 
LLEWELLYN-JONES to be the Kegistrar of the Tredegar, Black 
bertillery and Bargoed County Court and District 
Registrar in the District Kegistry of the High Court of Justice 
in Tredegar and Blackwood as from the Ist October, 1949, 
vice Mr. It. Charles- Jones who has ceased to be Registrar of that 
court, but who continues as Registrar of the Newport (Mon.), 
Chepstow, Monmouth, Pontypool and Blaenavon and Aber- 
gvavenny County Courts and District Kegistrar in the District 
Kegistry of the High Court of Justice in Newport (Mon.). 


wood, 


Personal Notes 


Mr. T. QO. Jones, a solicitor to the Wales Gas Board, has been 
seconded for duty as secretary of the Wales Gas Consultative 
Council pending a permanent appointinent. 


Professor 1). Hughes Parry, Director of the Institute of 
Advanced Legal Studies of the University of London, is leaving 
for Canada this month to take part in a symposium on legal 
education at the University of British Columbia. He will also 
visit the Universities of Toronto, Western Ontario and McGill. 


\t the age of 94, Mr. J. Allon Tucker, of Bath, is one of the 
oldest, if not the senior, of practising solicitors in this country. 
He hopes to complete fifty years as a Bath City magistrate in 
March next year, and is chairman of the 
Mr. Tucker was admitted in 1877. 


licensing bench. 


Wills and Bequests 


Sproston, solicitor, of Newcastle-undet Lyme, left 


Miscellaneous 
SERVICE AT WESTMINSTER CATHEDRAL 


Votive Mass of the Holy Ghost The Red Mass), wall be 
celebrated on Wednesday, 12th October, 1949 (the opening 


of the Michaelmas Law Term), at 11.30 a.m. Counsel will robe 
in the Chapter Room at the Cathedral. The seats behind 
counsel will be reserved for solicitors. Will those desirous of! 


attending please inform the Hon, Secretary, Society of Our Lady 
of Good Counsel, 6, Maiden Lane, W.C.2 
miber of seats may be reserved. 


sv that an adcquat 


OBITUARY 


Mr. FF. GOWEN 


Mr. brederick Gowen, Croydon’s oldest’ practising solicitor, 
died on J4th September at th ave ol S7. Hle was admitted 
in |SUGH 

Mr. A. S. MacBREEN 
Lustin S. MacBreen, solicitor 


Mr. 4 of Batheborough, Co. Cavan 
died recently, aged Ol. tle became solicitor to Cavan County 


Council in 1927 and was for years deputy coroner for the count 


Mr. E. 


Mr. Ernest Nash, of Wimbledon, died recently. Until 1946 
When he resigned, he was clerk of the Fleet (Hants) Urban District 
Council and had also practised there 
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